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Consolidate Chicago Courts 

Illinois' Draft Constitution Makes One Court of Seven — People May 

Adopt Plan for Appointment of Metropolitan Judges — Supreme 

Court Given Rule-Making and Administrative Power 



On December 12, 1922, Illinois voters 
will adopt or reject the first draft consti- 
tution submitted in over fifty years. The 
work of the convention was begun in Jan- 
uary, 1920, and was completed on third 
reading June 28, 1922. During this long 
period of gestation views concerning the 
judiciary article were markedly developed. 
The draft finally registers a more ad- 
vanced position than has been taken in 
any other constitution. 

The most important change made in the 
proposed constitution is the consolidation 
of all the courts of Cook County into a 
single Circuit Court of complete trial jur- 
isdiction. This consolidated court will 
have seventy-one judges, each possessing 
equal and complete trial jurisdiction as to 
civil and criminal cases, after the terms 
of certain judges shall have expired, as 
explained below. Provision is made foi' 
the organization of this judicial staff in 
two general divisions, with departments 
and special branches in each division as 
may appear convenient. This part of the 
judiciary article is self-operative. The 
Supreme Court is made responsible for 
the satisfactory operation of this metro- 
politan court. 

The courts thus merged by the constitu- 
tion are : Circuit Court, Superior Court, 
Municipal Court of Chicago, Probate 
Court, Criminal Court, County Court, and 
the City Court of Chicago Heights. There 
are eighty judges in these courts but nine 
of them who, by appointment of the Su- 
preme Court, are sitting in the Appellate 
Court of the First District at the time 
the new constitution takes effect, will be- 
come permanent justices of the new Ap- 
pellate Court. 

Until the end of their terms the thirty- 
six associate judges of the Municipal 
Court of Chicago will be "associate 



judges'' of the consolidated court. They 
will possess as such all the jurisdiction 
which they have had with an extension of 
territory to embrace the County of Cook, 
and also jurisdiction in felony cases. The 
jurisdiction withheld from them will be in 
chancery, and in tort cases in which more 
than $1,000 are involved, and their suc- 
cessors in oflBce will be judges of complete 
trial jurisdiction. They will not be eligi- 
ble to appointment to the office of chief 
justice. Their salaries will be the same 
while associate judges that they received 
at the time of taking effect of the new 
constitution, which will be May 7, 1923. 

The foregoing represents the compro- 
mise effected between the various judges 
involved in the consolidation. In 1920 a 
plan was promulgated which created a 
single metropolitan trial court in which 
the judges of the Municipal Court of Chi- 
cago were to be "assistant judges" to ex- 
ercise such jurisdiction and perform such 
services as might be determined by admin- 
istrative orders. This was construed by 
the judges so affected to mean that they 
would be required to give up the great 
volume of important contract litigation, 
the efficient handling of which under re- 
formed procedure had helped to make a 
world-wide reputation for the Municipal 
Court, and would be given only the less 
dignified and onerous .work. Inasmuch as 
the term "assistant judge" had no mean- 
ing in law there was no assurance that the 
degradation woulid stop even at this point. 

The protests made by the Municipal 
Court judges, and voiced by Chief Justice 
Olson, caused the early abandonment of 
this plan. In 1921, on first reading, the 
Convention provided for two courts; the 
Circuit Court would consist of all the 
judges of the county except the Municipal 
Court judges, who would be blanketed 
into a District Court to possess complete 
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Possible and Needed Reforms in the Administra- 
tion of Civil Justice in the Federal Courts' 

By the Hon. William Howard Taft, 
Chief Justice of the United States 



1 hope you feel in a proper state of 
mind this morning, in view of the roof 
under which you are gathered. I don't 
know any reason why tlie distinction was 
made by which Lord Shaw of Dun- 
fermline should speak in a [)lace where 
athletic contests haW theretofore been had, 
and I shouhl l)e assigned to this sacred 
structure. It was doubtless because they 
knew that l^ord Shaw could be trusted 
anywhere. 1 am sorry that we have not 
had the benefit of this fine church audi- 
torium for all the sessions. I feel in 
speaking here as if I were enjoying an 
undue privilege, as if it wore denying to 
others the equal protection of the law, not 
to give them the same opportunity. How- 
ever, I shall need your prayers -and all 
your self-restraint to keep your attention 
to what I have to present to you this 
morning, because it is going to be dry to 
the point of satisfying the Anti-Saloon 
League. 

For many years, the disposition of 
business in the Federal courts of first 
instance was prompt and satisfactory. 
This was because the business there was 
limited, and the force of judges sufficient 
to dispose of it; but of recent years the 
business has grown because of the ten- 
dency of Congress toward wider regula- 
tion of matters plainly within the federal 
power which it had not been thought 
wise theretofore to subject to Federal 
control. More than that, the general 
business of the country, and the conse- 
quent litigation growing out of it, has 
increased, so that even in fields always 
occupied by the Federal courts, the 
judicial force has proved inadequate. In 
this situation, the war came on, statutes 
were multiplied, and gave a special 
stimulus to Federal business. Since the 
war there has been a great increase of 



1. An address delivered at the 1928 meeting of the 
American Bar Association. 



crimes of all kinds throughout the 
country. This within the federal juris- 
diction has included depredations on in- 
terstate commerce, schemes to defraud in 
which are used facilities furnished by tlie 
general govenmient. 

Then under the inspiration of the 
war, traffic in intoxicating liquors was 
forbidden, and under the same inspira- 
tion the 18th Amendment was passed 
and the Volstead law was put upon 
the statute books. Prosecutions under 
tins law alone have added to the busi- 
ness in the federal courts certainly 
ten per cent; while cases growing out of 
the income and other war taxation, out 
of war contracts and claims agaiiist the 
government, have made discouraging ar- 
rears in many congested centers. The 
criminal business has usually been first 
attacked, and the effort to dispose of it 
has in many jurisdictions completely 
stopped the work on the civil side. 

The Attorney (Jeneral, properly as it 
seems to me, conceived that the first step 
to take was the creation of new judge- 
ships. A bill was introduced in botli 
Houses for the addition of 18 district 
judges to the judicial force, two for each 
circuit, who were hot to he assigned to 
any district, but were to l)e subject to 
call to any district in the circuit in 
which they were appointed, to assist the 
existing di'^trict judges. Tn addition, 
these judges and the existing district 
judges were made subject to assignment 
from one circuit to anotheT where the 
business recpiired it. Tlie suggestion of 
a fiying squadron of judges did not meet 
with approval in the llouse of Repre- 
sentatives, and the Judiciary Committee 
of that body preferred to add local, dis- 
trict judges for tlie districts where the 
congestion was most apparent. 

Accordingly a bill was put through 
which made the judges in twenty-one dis- 
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triets. The bill when it reached the Sen- 
ate was modified somewhat. The bill went 
to conference, and a bill which provides 
for twenty-four new district judges and 
one circuit judge in the Fourth Circuit 
has been reported to both houses. It is 
opposed, and will doubtless lead to dis- 
cussion ; but in view of the previous votes 
in the two Houses, it seems likely that the 
bill will pass before the close of this 
Congress.^ 

Judicial Council Provided 

The bill contains a very important prcf- 
vision, which it seems to me will make 
for expedition and efficiency. While the 
districts which receive new judges are 
those in which additions to the judicial 
force are most needed, there are arrears 
in other districts and the delays and de- 
feats of justice are not confined to the 
normal jurisdiction of the twenty-four 
new judges. The new bill authorizes a 
judicial council of ten judges, consisting 
of the Chief Justice and the senior asso- 
ciate judge of each circuit, which is to 
meet in Washington the last Monday in 
September, to consider reports from each 
district judge with a description of the 
character of the arrears, and a recommen- 
dation as to the extra judicial forco 
needed in his district. The conference 
thus called is to consider at large plans 
for the ensuing year by which the dis- 
trict judges available for assignment may 
be best used. The senior circuit judge of 
each circuit is given authority to assign 
any district judge of one district to any 
other in his circuit, while the Chief Just- 
ice is given authority to assign any dis- 
trict judge in one circuit to a district in 
any other circuit, upon request of tlic 
senior circuit judge of the circuit to 
which the district judge is to be assigned, 
and the consent of the senior circuit 
judge of the circuit from which he is to 
be taken. 

These provisions allow team work. They 
throw upon the council of judges, which 
is to meet annually, the responsibility of 
making the judicial force in the courts 
of first instance as effective as may bo. 
They make possible the executive appli- 

2. The bill has since passed both Houses. 



cation of an available force to do a work 
which is distributed unevenly throughout 
the entire country. It ends the absurd 
condition, which has heretofore prevailed, 
under which each district judge has had 
to paddle his own canoe and has done as 
much business as he thought proper. 
Thus one judge has broken himself down 
in attempting to get through an impos- 
sible docket, and another has let tlie ar- 
rears grow in a calm philosophical con- 
templation of them as an inevitable neces- 
sity that need not cause him to lie awake 
nights. It may take some time to get 
this new macliinery into working opera- 
tion, but 1 feel confident that the change 
will vindicate itself. The application of 
the same executive principle to the dis- 
position of legal business in the municipal 
courts of certain cities, and in the courts 
of some states, has worked well. Although 
the whole United States is a more diffi- 
cult field in which to apply it, there 
would seem to be no reason why its more 
ambitious application should not prove 
useful. 

A good many objections, I may state 
informally, have been made to that fea- 
ture of the bill. It is thought that it im- 
parts too much power to the council of 
judges, and especially to the Chief Jus- 
tice. Gentlemen have suggested that I 
would send dry judges to wet territory 
and wet judges to dry territory, oblivious 
of the fact that the Chief Justice has not 
the means of assigning them to any par- 
ticular work in any district to which he 
may assign them, and that assignment to 
cases must necessarily be made by the 
local circuit judge who is in charge, and 
oblivious of the fact also that it is only 
])y the consent of the two circuit judges 
that he can act. It nevertheless did serve 
to call out in the discussion references 
to Jeffreys, and other notorious judges in 
the history of our profession, that did not 
seem to he altogether complimentary to 
those to whom the references were ap- 
plied. 

The Appellate Courts 

Second, I come to the appellate busi- 
ness in the Federal system. In the old 
days when business was light in all the 
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Federal courts, the appeals aud writs of 
error that were taken to the Supreme 
Courts were not sufficiently numerous to 
occupy the full time of the Supreme 
Court and the. Justices were able to do 
a large amount of circuit work. Indeed, 
under the statute, until recent years, a 
circuit justice was required to visit each 
district in the circuit to which he was 
assigned, once in two years. As the ap- 
pellate business grew, however, this rule 
became more honored in the breach than 
^in the observance, and it has now been 
properly repealed. Its existence, how- 
ever, showed that there was a time when 
its obligation was not unreasonable. 

In 1891 a new intermediate court was 
created — ^the Circuit Court of Appeals, 
one to each circuit — and the circuit 
judges were ultimately increased so as to 
give three or more circuit judges for each 
court of appeals, except that of the 
Fourth circuit where there are only two. 
Appeals were allowed from the courts of 
first instance to the Circuit Court of 
Appeals, and, speaking generally, the 
judgments of the new court in cases de- 
pending on diverse citizenship, patent 
cases, admiralty cases and criminal cases, 
by this and subsequent legislation, were 
made final. This very radical change was 
made necessary by the arrears in the Su- 
preme Court, which put the Court three 
years behind in the disposition of its 
cases. The new system worked a great 
reform, and the Court was able to catch 
and keep up with its business until with- 
in recent years. Now there is an inter- 
val of fifteen months between the time 
that a case is filed in the Court and its 
hearing. This is due not alone to the 
number of cases filed, but is due to the 
fact that with the increasing number of 
cases in which emergent public interest 
demands that a speedy disposition be 
had, many cases are taken out of their or- 
der and are advanced. Much of the time 
of the Court is consumed in the hearing 
of such cases and the regular docket is 
delayed. 

The members of the Supreme Court 
have become so anxious to avoid another 
congestion like that of the decade be- 
fore 1891, that they have deemed it prop- 



er themselves to prepare a new bill amend- 
ing the jurisdiction of the Supreme Court 
and to urge its passage. It is now pend- 
ing in both Houses of Congress. The act 
of 1891 introduced into the appellate 
system a discretionary jurisdiction of the 
Supreme Court over certain classes of 
cases. It proceeded on the theory that so 
far as the litigants were concerned, their 
rights were sufficiently protected by hav- 
ing one trial in a court of first instance, 
and one appeal to a court of appeal, and 
that an appeal to the Supreme Court of 
the United States should only be allowed 
in cases whose consideration would be in 
the public interest. Accordingly under 
existing law, appeals in diverse citizen- 
ship cases, in patent cases, in bankruptcy 
cases, in admiralty cases, and in criminal 
cases, can now reach the Supreme Court 
for review only when that Court shall, 
after consideration of the briefs and rec- 
ord, deem it in the public interest to grant 
the writ of certiorari. By the act of 19ir), 
this discretionary power of the Court was 
extended and its obligatory jurisdiction 
reduced, as to review of state court judg- 
ments, so that now the only questions 
which can come by writ of error from a 
state court to the Supreme Court as a 
matter of right, are tliose in which the 
validity of a state statute or authority or 
of a federal statute or authority under 
the Constitution has been the subject of 
consideration by the state court, and has 
been sustained in the former, or denied 
in the latter case. All constitutional 
questions arising in the federal courts, 
that is, in the district courts or the Cir- 
cuit Court of Appeals subject to review, 
may under existing law be brought to the 
Supreme Court as of right. 

Supreme Court to Control Appeals 

The new bill increases this discretion- 
ary appellate jurisdiction now vested in 
the Supreme Court so that no case of any 
kind can be taken from the Circuit Court 
of Appeals to the Supreme Court of the 
United States without application for a 
certiorari. Obligatory appeals from all 
other courts subordinate to the Supreme 
Court of the United States, from the Fed- 
eral District Courts in a limited class of 
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cases and from the State courts are also 
abolished and only review by certiorari 
is provided. This includes the Court of 
Appeals of the District of Columbia and 
the Court of Claims, as well as the Ter- 
ritorial courts. Direct appeals from the 
District Courts to the Supreme Court in 
jurisdictional and constitutional ques- 
tions are abolished and such questions 
are to reach the Supreme Court only 
through the Circuit Court of Appeals. 
These changes, it is thought, will give the 
Supreme Court such control over the 
business that it can catch up with its 
docket. 

The objection urged to the bill is that 
it gives the Supreme Court too wide dis- 
cretionary power in respect to granting 
appeals, and that a thorough examination 
pf the cases on the applications for cer- 
tiorari is impossible. 

The bill has been recommended by the 
members of the Court only after a very 
full consideration of the subject. They 
are convinced that it is the best and safest 
method of avoiding arrears on their 
docket. It does not need an extended and 
close argument upon the merits of a ques- 
tion to enable the Court to decide whether 
it is important enough in a public sense 
to justify its consideration. 

It is not necessary upon such an ap- 
plication for the Court to decide the is- 
sues which were considered below. That 
is not what the certiorari should turn on. 
The court can quickly acquire knowledge 
of the nature of the questions in the case 
from the briefs filed. To allow an oral 
argument on such applications would be 
largely to defeat the purpose of the bill. 
Every brief presented is carefully exam- 
ined by each member of the court and 
every case is voted on. I just want to 
emphasize that, because I am a witness. 

The class of cases most pressed upon 
the Court for the writ of certiorari are 
not the cases that involve serious con- 
stitutional questions. The motive of the 
litigants in most cases is merely to get 
another chance to have questions of im- 
portance to them, but not of importance 
to the public, passed upon by another 
court. 



The discretionary power of the Su- 
preme Court in allowing appeals in cer- 
tain cases coming from state Supreme 
Courts and involving Federal constitu- 
tional questions is very little enlarged by 
the new bill. The change in the new bill 
on this point was made rather to clar- 
ify the meaning of the existing law than 
to enlarge the Court's discretion, and if 
objected to may well be stricken out. The 
general power of certiorari in such con- 
stitutional questions was conferred in the 
act of 1916 and has been exercised ever 
since. It was granted because Congress 
found that counsel were often astute in 
framing pleadings in state courts to cre- 
ate an unsubstantial issue of Federal con- 
stitutional law and so obtain an unwar- 
ranted writ of error to the Supreme Court. 
Ft was, therefore, thought wise not to per- 
mit a writ of error as of right in any 
cases except in those in which the plain- 
tiff in error could show that a state court 
had held a state statute valid which was 
said to be in violation of the Federal 
Constitution, or a Federal statute invalid 
for the same reason ; and to require in all 
other cases of alleged violation of Federal 
constitutional limitation that the Su- 
preme Court should be given a prelim- 
inary opportunity on summary hearing 
to say whether the claim made presented 
a real question of doubtful constitutional 
law, or was, on its face, unworthy of 
serious consideration in view of settled 
principles. It was thought that a court 
very familiar with such questions by con- 
stant application of them could in a sum- 
mary hearing separate wheat from chaff 
and promptly end litigation, the continu- 
ance of which must do great injustice 
to the successful party below, and, what 
is more important, clog the docket and 
delay the hearing of meritorious causes. 
Afl already said, the new bill extends 
the certiorari jurisdiction of the Supreme 
Court to constitutional questions which 
are decided by the Federal Circuit Courts 
of Appeal. This is an amendment of ex- 
isting law which will substantially reduce 
the docket of the Supreme Court and is 
justified and required for the same rea* 
sons as those which led to the act of 1916, 
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If in two Federal courts whose reason for 
being is to protect the rights of individ- 
uals against local prejudice in state 
courts, or against infraction of their Fed- 
eral constitutional rights, a complainant 
is defeated, surely it is not conferring 
undue power upon the Supreme Court, 
whose members are engaged daily and 
for years in the consideration of such 
questions and their final adjudication, to 
provide a preliminary investigation into 
their seriousness and importance, before 
burdening that Court and its docket with 
a lengthy and formal hearing. The pub- 
lic and other litigants have rights in re- 
spect of frivolous and unnecessary con- 
sumption of the time of the Supreme 
Court which the use of the writ of cer- 
tiorari seems to be the only i)raetical 
method of preserving. 

The Problem of Successive Appeals 

Too many appeals impose an unfair 
burden on the poor litigant. Gentlemen, 
speed and despatch in business are es- 
sential to do justice. 

Various methods have been adopted 
to limit appeals to courts* of last resort. 
The costs have been made heavy. But that 
puts the privilege within the reach of the 
longer purse. Again classification by 
subject matter has been attempted, but 
this has not prevented clogging the docket 
with cases presenting no question of gen- 
eral interest or difficulty. In California, 
in Ohio, in Illinois, and in other states, 
the legislature has extended to the State 
Supreme Court a discretion, after pre- 
liminary and summary examination, to 
grant or deny appeals. 

The failure of the Supreme Court to 
lay down definite rules for determining 
the cases in which certioraris should be 
granted has called for adverse comment. 
This is unjust. Certain general rules have 
been laid down. The writ is used to se- 
cure uniformity of decision in subordi- 
nate courts of appeal and to decide ques- 
tions of general public importance which 
are not well settled. It is said that this 
is vague. But the very postulate upon 
which the discretion is granted is that 
definite rules for determining the appeal- 
able cases have not proved satisfactory, 



and that it is better to let the Supreme 
Court distinguish between questions of 
real public imi)ortance and those whose 
decision is only important to the litigants. 

The members of the Court have rec- 
ommended the new bill to Congress be- 
cause they believe it to be the most 
effective way of speeding the disposition 
of causes before it and therefore speed- 
ing justice. The gain which the arrears 
have made upon the Court during this 
last year down to July 29th is represented 
by seventy cases, or eighteen per cent, 
and while the Court will make an effort 
to reduce its arrears, the prospect is, in 
view of the great additions to business 
in the subordinate courts, that the Court 
will fall further and further behind. 

I may speak of a secondary reason why 
this bill should pass. The statutes de- 
fining the jurisdiction of the Supreme 
Court and of the Circuit courts of Appeal 
are not as clear as they should be. It is 
necessary to consult a number of them in 
order to find exactly what the law is, and 
I regret to say that without clarification 
by a revision, the law as to the jurisdic- 
tion of the Supreme Court, and of the 
Circuit Courts of Appeal, is more or less 
a trap, in which counsel are sometimes 
caught. This bill removes all technical 
penalties for mistaken appellate remedies. 

Of course amendments could be made 
which would easily cut down the work of 
the Supreme Court, if Congress wishes to 
adopt a different function for the Federal 
courts than they now have. If it chooses 
. to abolish the inferior federal courts or 
to take away their jurisdiction in diverse 
citizenship cases and in cases involving a 
federal question, as has been suggested 
by some, it would relieve business con- 
gestion in them and in the Supreme 
Court. The theory is advanced that a 
citizen of one state now encounters no 
prejudice in the trial of cases in the state 
courts of another state, and that the con- 
stitutional ground for the diverse citizen- 
ship of Federal Courts has ceased to op- 
erate. If the time has come to cut down 
the subject matter of Federal jurisdic- 
tion, it simplifies much the question of 
the burden of work in the federal courts. 
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but that has not been the tendency of late 
years. I venture to think that there may 
be a strong dissent from the view that 
danger of local prejudice in state courts 
against non-residents is at an end. Liti- 
gants from the eastern part of the coun- 
try who are expected to invest their capi- 
tal in the West or South, will hardly 
concede the proposition that their inter- 
ests as creditors will be as sure of impar- 
tial judicial consideration in a western 
or southern state court as in a Federal 
court. The material question is not so 
niucli whether the justice administered 
is actually impartial and fair as it is 
whether it is thought to be so by those 
who are considering the wisdom of in- 
vesting their capital in states where that 
capital is needed for the promotion of en- 
terprises and industrial and commercial 
progress. No single element in our gov- 
ernmental system has done so much to se- 
cure capital for the legitimate develop- 
ment of enterprises throughout the West 
and South as the existence of Federal 
courts there, with a jurisdiction to hear 
diverse citizenship cases. But of course 
the taking away of fundamental juris- 
diction from the Federal Courts is within 
the power of Congress, and it is not 
for me to discuss such a legislative pol- 
icy. My suggestions are intended to meet 
the situation as it is, and to secure some 
method by which the litigation under ex- 
isting law may be promptly and justly 
dispatched. The trial of criminal cases 
in the Federal Courts is not within the 
scope of this paper. 

Would Abolish Dual System of Justice 

An important improvement in the civil 
practice in the Federal Courts is one that 
in my judgment ought to have been made 
long ago. It is the abolition of two sep- 
arate courts, one of equity and one of law, 
in the consideration of civil cases. It has 
been preserved in the Federal Court, 
doubtless out of respect for a distinction 
which is incorporated in the description 
of the judicial power grante<l to the Fed- 
eral government in the Constitution of 
the United States. But many state courts 
have years ago abolished the distinction 



and properly have brought all litigation 
in their courts into one form of civil ac- 
tion. No right of a litigant to a trial by 
jury on. any issue upon which he was en- 
titled to the right of trial by jury at com- 
mon law need be abolished by the change. 
This is shown by the every day practice 
in any state court that has a code of civil 
procedure. The same thing is true with 
reference to the many forms of equitable 
relief which were introduced by the Chan- 
cellor to avoid the inelasticity, the rigid- 
ity, inadequacy and injustice of common 
law rules and remedies. The intervention 
of a proceeding in equity to stay proceed- 
ings at common law and transfer the is- 
sues of a case to a hearing before the 
Chancellor was effective to prevent a jury 
trial at common law, and would not be 
any more so under a procedure in which 
the two systems of courts were alx)lished. 
Already under the Federal code, there is 
a statutory provision which has not yet 
been much considered by the courts, by 
which an equitable defense may be pleaded 
to a suit at law. If we may go so far, it is 
a little difficult to see why the distinction 
between the two courts may not be wholly 
abolished, and the constitutional right of 
trial by jury retained unaffected. 

If the separation of equity and law for 
the purpose of administration is to be 
abolished in the Federal system, and they 
are to be worked out together in the same 
tribunal, then a new procedure must be 
adopted. Who shall do it? Shall Con- 
gress do it or merely authorize it to be 
done by rules of Court? Congress from 
the beginning of the government has 
committed to the Supreme Court the duty 
and power to make the rules in equity, the 
rules in admiralty, and the rules in bank- 
ruptcy. Moreover, this American Bar 
Association has for some years been press- 
ing upon Congress the delegation of power 
to the Supreme Court to regulate by rule 
the procedure in suits at law. There 
would seem to be no reason why, where 
the more difficult work of uniting legal 
and e(|uitable remedies in one procedure 
is to be done, the Supreme Court, or at 
least a Committee of Federal Judges, 
should not be authorized andHiirectei to 
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do it. Of course the present statutes gov- 
erning a separate administration of law 
and equity must be amended or revised 
by Congress, and certain general require- 
ments be declared, but the main task of 
reconciling the two forms of procedure 
can be best effected by rules of Court. 
England Sol vet Historic Problem 
The same problem arose in the courts 
of England and has been most successfully 
solved. By the Judicature Act of 1873, 
Parliament vested in one tribunal, the 
Supreme Court of Judicature, the admin- 
istration of law and equity in every cause 
coming before it. By subsequent acts, the 
divisions of that Court were reduced to 
three divisions: (1) the King's Bench; 
(2) Equity; (3) and Probate, Divorce 
and Admiralty, as they now are. They 
are all merely parts of the same court, but 
for convenience the suits are brought in 
those divisions respectively corresponding 
to the remedies sought. If it happens that 
what would have been equitable relief is 
sought in the King's Bench, it may be 
granted there, but it is more likely to be 
assigned to the Equity Division, and 
vice versa. Judges familiar with the 
equity practice are appointed to the 
Equity Division, and those familiar with 
the law side of the practice are sent to 
the King's Bench. Then there has grown 
up a separate branch of the High Court 
in which only commercial cases are heard, 
and to that Court judges familiar with 
the law merchant and commercial con- 
tracts and customs are assigned. There 
is the same division of the practice among 
the barristers under the influence of the 
older separation of law and equity admin- 
istration, but the courts of the High 
Court are now all one court, with full 
power to give any kind of relief the na- 
ture of the case requires. Parliament 
gaVe to a commission of the judges and 
representatives of the Barristers and Sol- 
icitors, power to recommend rules of prac- 
tice for this new system, and to the Courts 
to adopt them. The present procedure 
is the result of rules adopted in 1883, 
amended from time to time by the same 
authority as the experience with the exist- 
ing niles showed the necessity. The rules 



and amendments are reported to Parlia- 
ment for its rejection or amendment, but 
until that is forthcoming, they control 
the procedure. 

It was my good fortune during three 
weeks of this summer to be able to at- 
tend the hearings of all the various 
branches of the courts of England in Iamx- 
don. 

I have head it questioned whether, in 
view of the report that was given in this 
country as to my activities that were not 
exactly judicial or professional, it was 
possible for me to absorb any knowledge 
with reference to the practice in the Eng- 
lish courts. I think Lord Shaw has lent a 
little support to that view by certain re- 
marks that I have heard him make. I 
am not disposed to say that in an ordi- 
nary case such evidence would not be con- 
vincing. But to men who have attended 
the meetings of the American Bar As- 
sociation, and know what a single indi- 
vidual of digestive experience can do in 
the matter of functions for a week, a 
great deal will seem possible in three 
weeks. 

I may stop to say that I am deeply 
grateful for the reception that was given 
me as Chief Justice by the Bench and the 
Bar of England, and for the truly broth- 
erly spirit which they manifested. Of 
course, one cannot separate himself from 
the personal in such a manifestation. He 
knows it is not really personal, but rep- 
resentative, but he thanks God that he 
happens to be the personal representative 
to receive it. They opened their arms. 
Everything that they could do they did. 
It showed to me what I have always 
thought to be the case, that one of the 
strongest bonds between this country and 
Britain is the bond between professional 
men of the law and the judges who have 
to do with the administration of justice 
in both countries. 

In connection with this general subject, 
the treasurer of the Association, Mr. 
Wadhams has asked me to read a letter, 
which I am sure you will be glad to heir. 

The Royal Courts of Justice, London, 
July '21, 1922. 

At the suggestion of Viscojunt Cav€, who 
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enjoyed the hoi»pitality of the American Bar 
Association the year before last, and with 
the approval of the Lord Chancellor, I am 
writing to you, tentatively, to' ascertain 
whether I might send you a formal invita- 
tion to the American Bar Association to 
hold their annual meeting in 1924 in Lon- 
don. It will be a great honor and pleasure 
to the Bar of England if this could be ar- 
ranged. 

There are a number of matters, such as 
the time, the places of meeting, and facili- 
ties which would have to be considered, 
as well as minor details, but if you were to 
let me know that the invitation would be 
acceptable to the American Bar Association, 
it would be a pleasure to me to send you a 
formal invitation upon hearing from you. 

Perhaps at the same time you would let 
me know the number who would be likely 
to come and the time during which the 
meetings would last. These matters, how- 
ever, I leave for further consideration, and 
ask you to let me know as a preliminary 
whether my suggestion is one that the 
American Bar Association would entertain. 

I feel sure that there are many of the 
Bench and Bar here who would be glad to 
join in offering a welcome to your Associa- 
tion, and who hope, as I do, that the plan 
may be found possible. 

Believe me, 

Yours very truly, 
ERNEST M. POLLOCK. 

Sir Ernest Pollock is the Attorney-Gen- 
eral of England.. 

With respect to that suggestion, I may 
say that I was in attendance at the so- 
called Grand Night, at Gray's Inn, in 
London. The Ivord Chancellor was there, 
the President of the Probate, Divorce, 
and Admiralty Division, Sir Henry 
Dukes, Mr. Justice Darling, Sir John 
Simon, and a number of others. The 
question of such a visit was discussed. 
They were all strongly in favor of it. 
And I can assure you that if the Associa- 
tion deems it wise to accept this for the 
year 1924, those who go will never regret 
it or forget it. The Tjord Chancellor, 
Viscoimt Birkenhead, I have been pres- 
sing to come to this country and attend 
the meeting of the American Bar Associa- 
tion next year. I am not sure how his 
engagements will be, but that he will be 
delighted to come, if he can come, I know. 
Certainly the American Bar Association 
would be delighted to receive him, not 
onlj as the highest judicial oflScer of Great 
Britain, but as a man of the greatest 
ability and the greatest charm, and a man 



that you would be glad to take into your 
bosom as a fellow judge and fellow mem- 
ber of the Bar. 

Xow, having proved to you that I gave 
sufficient attention to the practice in the 
Boyal Courts, I am going to give you my 
conclusions. 

1 had looked into the description of 
the procedure which obtains in those 
courts as described in a very useful hook 
prepared by Mr. Samuel Bosenbaum, of 
the Philadelphia Bar, entitled "The Rule- 
Making Authority in the English Su- 
preme Court," and I was permitted to 
l)e present and note the practical opera- 
tion of the rules. The history of their 
adoption is ;?et out in great detail by Mr. 
Bosenbaum, and I shall not detain you 
with an attempt at even a resume of the 
growth of the system and the remarkable 
character of the reform which was ef- 
fected through the rules in the administra- 
tion of English justice. Nor am 1 com- 
petent to do so with accuracy of detail. 
I can only essay a most general descrip- 
tion. 

If one will read the contrast between 
the dreadful inadequacy of English 
Courts and the administration of English 
justice in 1837, when Victoria ascended 
the throne, and their efficiency and ad- 
mirable work in 1887, when she cele- 
brated her golden jubilee, as described by 
Jjord Bowen, one of the great English 
Judges, in his Jubilee essay on the Ad- 
ministration of Law, he may well take 
courage as to what may be done with our 
system in the way of bettering it. De- 
scribing the result of the change of pro- 
cedure by Rules of Court, Lord lk)wen 
used these words: 

"A complete body of rules — which pos- 
sess the great merit of elasticity, and 
which (subject to the vote of Parliament) 
is altered from time to time by the judges 
to meet defects as they appear — ^governs 
the procedure of the Supreme Court and 
all its branches. In every cause, what- 
ever its character, every possible relief 
can be given with or without plead- 
ings, with or without a formal trial, with 
or without discovery of documents and 
interrogatories, as the nature of the case 
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prescribes — upon oral evidence or afli- 
(lavits, as is most convenient. Every 
amendment can be made at all times and 
all stages in any record, pleading, or pro- 
ceeding, that is requisite for the purpose 
of deciding the real matter in contro- 
versy. It may be asserted without fear of 
ccmtradiction that it is not possible in 
the year 1887 for an honest litigant in 
Her Majesty's Supreme Court to be de- 
feated by any mere technicality, any slip, 
any mistaken step in his litigation. The 
expenses of the law are still too heavy, 
and have not diminished pari passu with 
other abuses. But law has ceased to be 
a scientific game that may be won or lost 
by playing some particular move." 

The justness of this summary is thus 
upheld by that great jurist, Mr. Dicey : 

"Any critic who dispassionately weighs 
these sentences, notes their full mean- 
ing, and remembers that they are even 
more true in 1905 than in 1887, will par- 
ticularly understand the immensity of the 
achievement performed by Bentham and 
his school in the amendment of procedure 
— that is, in giving reality to the legal 
rights of individuals." 

The Judges Made Responsible 

The means by which this reform was 
accomplished and the avowed object of 
the framers of the rules was to effect "a 
change in procedure which would enable 
the Court, at an early stage of the litiga- 
tion, to obtain control over the suit and 
exercise a close supervision over the pro- 
ceedings in the action.'^ Thus could dil- 
atory steps be eliminated, unnecessary 
discovery prevented, needed discovery 
l)romptly had, and the decks quickly 
cleared for the real nub of the case to ))e 
tried. It was first proposed to discard 
pleadings, but this was abandoned. Suit 
is begun by service of a writ of summons. 
Shortly after the appearance of the de- 
fendant, a summons for direction is is- 
sued to him, at the instance of the plain- 
tiff, requiring him to appear before a 
Master or Judge to settle the future pro- 
ceedings in the cause. In the King's 
Bench this work is done by Masters. Tn 
equity and commercial cases it is usually 
done by the Judge to whom the case is 



assigned. The Master or Judge makes 
an order as to the mamier in which the 
cases shall be carried on and tried. In 
cases in which the original writ is en- 
dorsed with notice that the claim is for 
a fixed sum as upon a contract, a sale of 
goods, a note or otherwise, and the plain- 
tiff files an affidavit that there is no de- 
fense, the Master may require the de- 
fendant to file an affidavit showing that 
he has a good defense and specifying it, 
before he may file an answer. If he files 
no such affidavit, summary judgment goes 
against him. In other cases, the Master 
or Judge makes an order, fixing time for 
pleadings and kind of trial, and no step 
is thereafter taken without application to 
the Master or Judge, so that the latter 
supervises all discovery sought, decides 
what is proper, and requires the parties 
to lay their cards face up upon the table 
and the real issue of fact and law is 
promptly made ready for the trial. 

I sat with Sir T. Wills Chitty, the 
learned and most effective Head Master of 
the King's Bench, and saw the solicitors 
come in, sometimes barristers come before 
him to shape up the issues, the pleadings 
and the directions for trial. He knocked 
the heads of the parties together so that a 
clear issue between them was quickly 
reached. 

Demurrers are abolished. An objection 
in point of law may be made either at or 
after the trial of the facts. Discovery 
may be had by a mere letter of inquiry 
from the solicitor of one party to the 
other, and any refusal is at once submit- 
ted to the Master or Judge. Should either 
party object to the orders of a Master, 
the question can be at once referred to the 
Judge who is to try the cause and passed 
on. The pleadings are very simple. "They 
are a statement of claim and an answer. 
Great freedom is allowed as to joinder 
of actions and parties and in respect of 
setoffs and counterclaims. The pleadings 
are prepared on printed forms prepared 
for use according to the rules, with details 
written into the paragraphs. The nature 
of the claim is stated in a very brief way. 
A blank paragraph is left in the form for 
particulars as to the main facts and for 
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reference to ilociiinents relied on, copies of 
which are «])i)on(le(l to the pleading. The 
main facts and the documents upon which 
each side relies to establish its case or de- 
fense are thus brought out l)y discovery, 
and all in a very short time. Admissions 
of important factvS are elicited by each 
side from the other to save formal proof 
and its expense, on penalty of costs for 
refusal if the fact proves to be uncon- 
tested. 

English Procedure Expeditious 
The effect of the administration of 
justice under these rules can be shown in 
some degree by reference to the judicial 
statistics of England and Wales for 1919 
in the dispositicm of cases in the High 
Court of Justice, King's Bench Division. 
The summonses issued in the King's 
Bench Division in a year amounted to 
43,140. In 14,244 cases, judgments were 
entered for the plaintiff. In 386 cases, 
judgments were entered for the defendant. 
In 526 cases other judgments were entered 
than either for the ])laintiff or the de- 
fendant, making a total of 15,136 judg- 
ments entered in the suits brought. This 
would leave undisposed of about 28,000 
writs of summons issued. This sum rep- 
resents the suits brought which were 
abandoned or which resulted in satisfac- 
tion of the claim without further proceed- 
ing beyond the issuing of the summons. 
Of the judgments rendered, over 9,000 
were entered in default of appearance of 
the defendant; 756 by default other than 
in default of appearance. 2,684 judg- 
ments were entered as sunmiary judg- 
ments under Order 14, because the de- 
fendant would not make the necessary 
affidavit to justify his securing leave to 
answer. One hundred and forty-one judg- 
ments were rendered after trial with a 
jury. Eight hundred and thirty-six judg- 
ments were rendered after trial without a 
.jury. Thirty-five were rendered on the 
report of the official referee. Of the judg- 
ments for' defendants, 55 were rendered 
after trial with a jury, and 309 after trial 
without a jury, l^his shows how thor- 
oughly the preliminary steps to the pre- 
paring of the issue winnows out the cases 



and disposes of them without further 
clogging of the docket. 

The s])eed with which this system dis- 
jjoses of the business was testified to by 
the New York State l^ws Delays Com- 
mtl^sion twenty years ago. It reported 
to the Governor in 1903 that 23 judcres 
of the High (V)urt of Judicature in Eng- 
land actually tried twice the number of 
cases in a year that 41 judges in Xew 
York City tried in the same time, and 
that the difference was due to the opera- 
tion of summons for directions and the 
summons for summary judgment. The 
Report was approved by the Asswiation 
of the Bar of the City of Xew Y'ork, 
Judge Dillon tlien being Chairman of the 
Judiciar}' Committee of that body. It 
was sought to introduce this reform for 
Xew York City by act of the Legislature 
providing for fifteen Masters, but it is 
said to have been beaten by the influence 
of those who did not wish to abolish the 
referee patronage in the Xew York 
Courts. 

The English system is adapted to the 
conditions prevailing in that country and 
has been built up on the traditions of the 
Bench and Bar, which do not have the 
same force here, ^foreover, it is nmch 
more applicable to the disposition of the 
litigation of a great city like Xew York, 
Chicago or Philadelphia, as the Xew York 
Cimimission found it to be, than to our 
P'ederal Courts of first instance. In the 
first place, the territorial jurisdiction in 
England is a compact one, embracing only 
England and Wales, and in which there 
are 500 county courts, disposing, under 
the simplest procedure, of much of the 
business involving less than £300.^ The 
branches of the High Court of Judicature 
to which these rules of procedure apply 
are centered in London, the jiulges live 
there, and while the assizes are held at 
various towns in England and in Wales, 
access to London is easy, and the natural 
result is that the important cases are gen- 
erally either brought in I^ondon or ulti- 
mately reach there for their disposition. 
The division of the profession into. bar- 
risters and solicitors, and the small num- 
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England and Wales. 
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ber of the active members of the Bar, as 
compared with our own, make it easy to 
form an atmosphere of accommodation on 
the part of the comisel toward the court 
and toward one another, which could 
hardly exist in the administration of jiTfe- 
ti'ce in a Federal court covering all or 
half a state, and involving litigation in 
wliich the counsel who appear are en- 
gaged in that court in only a small part 
of their practice. The English barristers 
only know their clients through the briefs 
of the case which are handed them on 
which to conduct the cause in Court. 
Their fees are fixed in advance and are 
not contingent. They present the ease in 
an impersonal way and are not tempted 
to use any other than proper means for 
the protection of their clients' interests. 
This renders much less common efforts at 
delay and the use of legal procedure to 
prevent the prompt rendition of justice. 
More than this, the system of costs in the 
English courts in which the defeated par- 
ty is made to pay the expenses of the oth- 
er side, including solicitors^ and barris- 
ters' compensation, restrains counsel by 
the fear of penalties always imposed for 
useless proceedings. 

Don't misunderstand me, that the costs 
would include a fee of 500 guineas. That 
is only when you employ one who has 
climbed to the top of the profession, and 
if you wish to afford that luxury, you will 
have to pay for that yourself whether 
you win or lose. 

We could never adopt here the division 
of the Bar into solicitors and barristers 
or the English system of costs. But these 
differences should not prevent our using 
a great deal of what has proved effective 
in the English practice to simplify pro- 
cedure and speed justice in our Federal 
Courts. The English precedent certainly 
demonstrates the advantage of having the 
procedure by Bules of Court, framed by 
those most familiar with the actual prac- 
tice and its operation and most acute to 
eliminate its abuses and defects. 
Permanent Commiseion on Courts Proposed 

What I would suggest is that Congress 
provide for a commission, to be appointed 
by the President, of two Supreme Court 



Justices, two Circuit Judges, two District 
Judges, and three lawyers of prominence 
from a list recommended by the Ameri- 
can Bar Association, to prepare and rec- 
ommend to Congress amendments to the 
present statutes of practice and the ju- 
dicial code, authorizing a unit adminis- 
tration of law and equity in one form of 
civil action. The Act should provide for 
a permanent commission similarly cre- 
ated, with power to prepare a system of 
rules of procedure for adoption by the 
Supreme Court.* Power to amend from 
time to time should also be given. The 
rules and their amendments, after ap- 
proval by the Court, should be submitted 
to Congress for its action, but should be- 
come effective in six months, if Congress 
takes no action. In this way the pro- 
cedure would be framed by those most fa- 
miliar with it and by those whose duty 
it is to enforce it. The advantage of ex- 
periment in the laboratory of the Court 
would furnish valuable suggestions for 
bettering the system. The important 
feature of such a system is that needed 
action by the Commission and the Court 
will be promptly taken and the neces- 
sary delay in a Congress crowded with 
business may be avoided. 

The reforms that I have been advocat- 
ing involve some increases in the power 
of the judges of the Courts, either in the 
matter of the assignment of judges, in 
the matter of the enlargement of the 
certiorari power, or in the adoption of 
more comprehensive rules of procedure. 
I am well aware that they, will be opposed 
solely on this ground, and that the objec- 
tion is likely to win support because of 
this. It is said that judges are prone to 
amplify their powers, — that this is human 
nature, and therefore the conclusion is 
that their powers ought not to be am- 
l)lified, however much good this may ac- 
complish in the end. The answer to this 
is that if the power is abused, it is com- 
pletely within the discretion — indeed 
within the duty — of the Legislature to 
take it away or modify it. 

4. See resolution of American Bar Association, 
giving eflfect to this recommendation, following this 
address. 
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Dependence upon action of Congress al as to the results of present court action, 

to eflFect reform to remove delays and to The judges should be given the power 

bring about speed in the administration commensurate with their responsibility, 

of justice has not brought the best re- ^heir capacity to reform matters should 

suits, and some different mode should be ^® *^^^ *^ ^^ f^^*^?^ ^^"^^ ^^^^^^ ^*y 

+«*«^ rv\^^ /«,-i«^«o ^# ,-„«j.,-«^ ; 4.U- ^^t ^ attained. Federal judges doubt- 

tned. 1 he failures of lustice m this , , ii_ • * ix i. x ^i 

. . 11 . XI X X 1 1^88 have their faults, but they are not 

country, especiaUy in the state courte, ^^^^ responsible for the present defects 

have been more largely due to the with- ^^ the administration of justice in the 

holding of power from judges over pro- Federal Courts. Let Congress give them 

ceedings before them than to any other an opportunity to show what can be done 

cause; and yet judges have to bear the by vesting in them sufficient discretion for 

brunt of the criticism which is so gener- the purpose. 



A Federal Commission on Judicature 

The address to the American Bar Association by Chief Justice Taft, published 
in this number, is in every way a notable contribution to current opinion on the 
administration of justice. It is no new thing for Mr. Taft to emphasize the need 
for better judicial organization and for simplified procedure, but it is significant 
that his efforts should be increased since he assumed the position highest in the 
nation^s judiciary. It is significant that he construes the duties of the position 
to include administrative reform affecting the entire federal judicial system and 
also efforts to obtain needed legislation. 

In attending the meetings of the American Bar Association and of the Con- 
ference of Bar Association Delegates, Mr. Justice Taft sets an example to judge« 
in all courts. The latest address informs tlie organized Bar of the needs of the 
federal courts at a critical time. It may well prove the beginning of a great 
movement. 

At the conclusion of the address the following resolution was read with the 
statement that it had received the unanimous approval of the Executive Committee ; 
it was then unanimously voted by the members present: 

WHEREAS, One of the gravest duties confronting the Judges and law- 
yers of America is an administration of Justice that will command the re- 
spect and veneration of the people: 

RESOLVED, — First; that Congress be and it is hereby respectfully 
petitioned to provide by suitable statutory law for the creation of a Com- 
mission, the personnel of which shall be appointed by the President and to 
be composed of two Justices of the Supreme Court, two Circuit Judges, 
two District Judges and three members of the Bar of high standing and 
qualified by learning and experience. 

Such Commission shall prepare and recommend to Congress amend- 
ments to the present statutes and the Judicial Code, authorizing a unit 
administration of law and equity in one form of civil action. 

Second : That such act shall provide for a permanent Commission, cre- 
ated in similar manner, with power to prepare a system of rules of proced- 
ure for adoption by the Supreme Court, with power to amend from time to 
time. 

Such rules and their amendments, after approval by the Supreme 
Court, shall be submitted to Congress for its action and shall become effec- 
tive in six months after such submission, if Congress shall take no action 
thereon. 
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The model judiciary article was pre- 
pared at the instance of the National Mu- 
nicipal League to become part of the 
model state constitution which that or- 
ganization decided to formulate at its 
meeting held in December, 1919. It was 
first published in this Journal in Febru- 
ary, 1920 (Vol. Ill, No. 5), and is now 
republished, with some changes, owing to 
the fact that the demand has exhausted 
the supply of that number. 

As explained at some lengtli in an edi- 
torial accompanying the first printing the 
National Municipal League has been so 
successful in fifteen years of campaigning 
for improved city charters that the re- 
formation of American cities is now as- 
sured. A comparatively few cities re- 
main without substantial improvemenis 
in organic law, but most of them sliow 
improvements and all of them indicate a 
trend toward genuine reform. The cam- 
paign has been so successful that the 
League has begun to devote its energies to 
state government and will in time settle 
the form of a model constitution. This 
follows the earlier work which centered 
about a model city charter. 

The model judiciary article as first pub- 
lished was discussed at the 1920 and 1921 
meetings of the National Municipal 
League. Aside from some slight amend- 
ment there was no serious disagreement 
except on the matter of selection of judges. 
On this point a majority of those voting 
were in favor of submitting a provision 
for the appointment of judges by the chief 
executive, subject to confirmation. There 
will doubtless be further discussion on 
this and other points. Meanwhile the 
editor takes the liberty of inserting on this 
point (Section 9) his own conception of 
this difficult matter. 

The first draft dodged the question by 
providing for a continuation of such 
methods of selecting and retiring judges 
as may be in vogue. The reason for this 
off-hand treatment is that the big step 
now needed in judicial reform is admin- 



istrative organization. This reform is 
quite feasible, but is likely to be prej- 
udiced if not considered separately from 
the political features involved in selec- 
tion and tenure. Unbending adherents 
to a particular form of selection appear 
unable, often, to give organization plans 
a fair consideration if their pet theories 
as to selection are infringed. There is 
also the probability that better methods of 
selecting judges will come along naturally 
after an efficiency organization is created 
and the judiciary shall have removed tlie 
suspicion which is now ])revalent and is 
manifested by emphasis on the need for 
what is believed to be a close attachment 
of the judiciary to the public will. 

INTRODUCTION 

This judiciary article has been drafted 
to— 

1. Effect a unification of the courts of 
a state. 

2. Eestore to the courts control of 
practice and procedure through the rule- 
making power. 

3. Disturb existing procedure and of- 
fices as little as possible. 

4. Exclude detailed provisions of a 
statutory nature. 

5. Be as far as possible self-operative. 

6. Be applicable with slight change to 
all but a few states. 

Valid complaint of the courts is largely 
directed to the administrative side of the 
judicial function. In a final analysis it 
means that the courts do not employ busi- 
nesslike methods for doing what is actu- 
ally judicial business. The judicial sys- 
tem is unable to react to this body of criti- 
cism. Its product in the average state is 
the product of a very large and complex 
machine. It is composed of a large num- 
ber of separate units with no sufficient 
means for co-ordinating their effort. 

The judicial system of a state has a 
definite task to perform, that of adminis- 
tering justice in a myriad of forms, but it 
has no adequate means of informing it- 
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self of the precise nature of this task. 
The institution has no record of previous 
performance. It is, in fact, an extensive 
institution without a brain. 

The inability of the institution to react 
to criticism led a long time ago to at- 
tempts to direct its efforts through legis- 
lation. The legislature, as the only agency 
through which action could be obtained, 
was resorted to for thousands of sections 
of law. This indirect method has not 
availed. We are as far now, as when we 
began, from achieving the desired end. 
The great body of statutory procedure lias 
tied the hands of the judges. It has cre- 
ated numberless new substantive rights, 
each the subject of fresh litigation. It is 
a method which violates our doctrine of 
separation of powers.^ 

The judges have l)ecn trusted with the 
most delicate and difficult function of 
ascertaining the law and applying it to 
concTete situations, .but the ordinary, 
e very-day management of the courts' af- 
fairs has been taken from them.- The 
legislature assumed this unwonted func- 
tion because the judges never possessed 
such organization as would enable them 
to exercise these necessary powers of ad- 
ministration. 

Based upon an analysis of the situation 
thus roughly expressed there has grown up 
in recent years an idea of providing the 
judicial institution with the organs which 
it lacks; of simplifying its structure; of 
tying together its several parts; of en- 
abling it to inventory its work and its 
resources so that the work can be done 
promptly and economically. 

This is commonly called unification of 
the courts. The principal of controlling 
procedure through court-made rules is a 
necessary part of this idea. 

We have gone a great way when we have 
discovered the great, pervasive, underly- 
ing cause for shortcomings, and have for- 
mulated a definite ideal of improvement. 
But it is still a difficult matter to express 

^Report of Special Committee to Suggest Remedies, 
etc. Proc. Am. Bar Ass'n, 1909, pp. 595-598. 

-Board of Statutory Consolidation of the State of 
Xcw York. Preliminary Report, 1912. Reprinted in 
Journal of the Am. Judicature Soc., Vol. I, p. 77. 



that ideal in legislative terms and to adapt 
it concretely to an extremely complicated 
situation. In recent years there have been 
a number of attempts to accomplish this, 
through amendments to constitutions, 
through acts of legislature, or through 
combinations of the two.' In most states 
no considerable advance can be made with- 
out changing the constitution. This does 
not imply that the new principle is in con- 
flict with the spirit of any constitution ; 
it is due merely to the unnecessary details 
which encumber constitutions and effect- 
ually block comprehensive legislative re- 
form. !, ; .' 

This judiciary article is concerned 
wholly with co-ordinating the various 
courts of a state. It conserves all that is 
useful of the old system; it provides the 
unified system with the means for its own 
control ; it aims at an environment within 
which every judge can develop his latent 
powers. It recognizes the need for only 
three kinds of courts, namely: (1) one 
for appellate business; (2) one for trials 
of all kinds, and (3) one for the special 
convenience of each separate county. 

The effect of the article is to consoli- 
date every existing tribunal in one of these 
three main departments. It then provides 
for the management of the entire institu- 
tion through a council of judges, which is 
composed of representatives of the three 
kinds of judges. Since every department 
of the unified court, and every section of 
the state, is represented in the Judicial 
Council, it follows that the Council has 
knowledge of the present working of every 
branch court throughout the State. And 
conversely, every portion of the State is 
in constant touch with the central man- 
agement, because the local presiding jus- 
tice is a member of the Judicial Council. 
This ties the institution together — ^giving 
it a working organization of the simplest 
type. With the provision for recording 
data of administration, and the plan for 
judges' meetings, the judicial body ac- 
quires a brain and a nervous system. 

^Journal of the Am. Judicature Soc., Vol. I, p. 15. 
No. 2, p. 3. No. 3, p. 68. No. 4, p. 101. Vol. 11, 
No. 5, pp. 133 and 145. 
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The Judicial Council is provided with 
an executive oflScer known as the Chief 
Justice of the State. The oflBce of Chief 
Justice is of sufficient importance to jus- 
tify filling it by vote of all the electors. 

The Judicial Council is empowered to 
make, alter and amend all rules of prac- 
tice and procedure and all such existing 
rules are repealed as statutes but contin- 
ued as the first rules of court. Thus the 
orderly evolution of procedure is per- 
mitted at the hands of an expert and re- 
sponsible body. The Council will also 
control the work of all clerks and other 
ministerial officers through rules and or- 
ders. It will also through the heads of 
departments and divisions control the 
various calendars of cases and the assign- 
ment of judges to special calendars, so 
that there need never be in any branch a 
congested calendar while in some other 
branch there is an unemployed judge. 

The matter of statistics of administra- 
tion and meetings of judges are very im- 
portant parts of the plan.* The data in- 
form the court of its own doings; they 
form a foundation for all plans and poli- 
cies. They stimulate judges to higher 
achievements. They inform the public of 
what the courts are doing. If the judges 
serve well the records show it. The sta- 
tistics constitute the memory of the court 
and without memory there is no mind. 

The meetings of judges quarterly in dis- 
tricts and annually as a whole are of first 
rate importance. They enable the judges 
to share their experience and advise one 
another. They broaden out the authority 
of management to all the judges and per- 
mit the least of them to exert an influence 
proportionate to his intrinsic worth. 

Meetings are necessary for judges just 
as they are necessary for any other de- 
tached workers in a difficult field. Juris- 
prudence is not static. Its growth calls 
for the closest community of study and 
experiment. Our present method of 
pigeon-holing practically all of our judges 
prevents effectually all sense of mutual 
responsibility and mutual assistance and 
exchange of ideas and experience. It pre- 



vents esprit de corps. It limits the prog- 
ress of judicial thought and action and 
brings the courts to a position comparing 
unfavorably with the progress made in 
other fields of intellectual effort. 

If it be thought that the powers neces- 
sary to the successful administration of 
the courts are dangerous powers, the an- 
swer is that the statistics and the judicial 
meetings supply the needed checks. They 
make of the entire judicial institution a 
body which must disclose all its doings 
and measure up to honest and open public 
opinion. There is abundant experience 
to prove this in the history of certain 
American c»ourts which have been organ- 
ized with conspicuous powers and leader- 
ship and regularly utilize statistical re- 
porting and meetings, of judges.* Such 
courts know what the public and the legal 
profession think of their work. The peo- 
ple are given an opportunity to voice their 
complaints freely, .sincerely and in confi- 
dence. While many complaints are based 
upon a misunderstanding, the opportunity 
to express them serves a necessary func- 
tion in establishing the judges in the con- 
fidence of the people. The judges in meet- 
ing cannot ignore complaints, for they 
have too much self-interest. The meet- 
ings inevitably lead through interchange 
of views to the preponderance of the opin- 
ions of the more conscientious and ambi- 
tious judges, so that the standards of the 
leaders become the accepted standards of 
all. 

The meetings and statistics make for 
standardized justice. This is something 
toward which we are slowly groping, first 
in the large cities, where chaotic condi- 
tions of judicial administration work such 
obvious evils, and eventually in the State 
at large, as the true unit of judicial ad- 
ministration. Standardized justice is a 
somewhat vague ideal, but we can shape 
conditions at least to permit of standard- 
ized methods of administration. 

In conclusion, attention is invited to 
the fact that the imified system is very 
much simpler than the existing system of 



^Journal of the Am. Jud. Soc, Vol. I, No. S, p. 148. "Vid. Rcportt of the Municipal Court of Chicago. 
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courts in tyiy State. And yet it is effected tested under the most severe conditions 

with comparatively little change. It of administering justice in American 

merely introduces certain factors which jurisdictions. They are the factors which 

have been lacking in the equation, and must be introduced if we are ever to make 

which have been proved necessary to its substantial progress in this vitally impor- 

solution. The new features have been tant work. 



Draft Judiciary Article 

Section 1. General Court of Justice Created.] On and after Janu- 
ary 1, 192. ., the judicial power heretofore vested in the [here name all 
the courts of the State] shall be vested in the General Court of Justice, 
which shall have three departments to be known as the Supreme Court, 
the District Court, and the County Court. 

The operatiou of this Article is postponed to permit of the election of a Chief 
Justice, who will organize the General Court by selecting certain Judges to be 
members of the Judicial Council. The new regime will then begin with the same 
judges as before and the same body of procedural rules. There is no Jolt whatever 
in making the change, which consists merely in a new and unified authority being 
constituted. 

Section 2. First Judges.] The justices of the Supreme Court and 
the judges of the [here name all the courts of the state except justice of 
the peace courts] holding office on said first day of January, 192. ., shall 
constitute the first judges of the General Court of Justice and shall con- 
tinue to serve as such for the remainder of their respective terms and 
until their successors shall have qualified. 

All the Judges are consolidated in the state court, but Justices of the peace are 
omitted. Their powers and duties are dealt with subsequently. (See Sec. 5.) 

Section 3. Justices of the Supreme Court.] The justices of the 
Supreme Court shall become justices of the Supreme Court department 
of the General Court. 

This draft is made directly applicable to the situation as it exists in a majority 
of the states. In these states there is but one appellate court, which is known as 
the Supreme Court. It is most convenient to retain the accustomed name. A 
future increase of appellate business will be taken care of through the power to 
sit in divisions conferred by Sec. 6. 

A number of states have also intermediate appellate courts. The following 
substitute Sec. 3 is suggested to meet the situation in such a state: 

Sec. 3. The Justices of the Supreme Court and the judges [justices] of 
the [here name the intermediate courts of appeals] shall become Justices 
of the Supreme Court created by this Article for the remainder of their terms. 
The Justices of the Supreme Court shall constitute the first division of the 
Supreme Court herein created and shall sit at the seat of government. The 
remaining Justices shall be apportioned among one or more divisions to bear 
consecutive numbers beginning with number two, which divisions shall sit 
at places to be designated by the Judicial Council. 

Section 4. Judges of the District Courts] The judges of the Dis- 
trict Court [or Circuit or Superior Court, as the case may be] and the 
judges of the [here name any special municipal courts which have a 
considerable trial jurisdiction] shall become judges of the District [or 
Circuit, or Superior] Court. 
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As there are to be but two trial departments in the General Court, any. exist- 
ing special municipal courts will have to be classified either as parts of the Dis- 
trict Court, or as parts of the County Court. The classification will be based upon 
the extent of jurisdiction previously conferred upon the municipal court in ques- 
tion. Most of these special courts have limited jurisdiction and will naturally fall 
into the County Court class. There is a presumption that in any county which has 
such a special municipal court there is too much work for a single county judge. 
The judge of the former municipal court will thus become an associate with the 
county judge, with like powers unless the Judicial Council selects one to supervise 
the activities of the other. 

Section 5. Judges of the County Courts.] The judges of the County 
Courts [or Probate Courts, if they are the only courts of county jurisdic- 
tion] shall become judges of the County Court, and justices of the peace 
shall be attached as magistrates to the County Court branch of the 
County in which they reside. 

In all counties having a population of 100,000 or more according to 
the . . . census of .... the County judge in office at the time this con- 
stitution shall take effect shall become a judge of the District Court 
and serve as such until the end of his term. In every such county the 
County Court shall be merged in the District Court and become an in- 
divisible part thereof. 

The Judicial Council shall have power to create sl single County 
Court by a union of two counties where such union shall appear advan- 
tageous for the economical administration of justice, but no judge shall 
forfeit any part of the term to which he shall have been elected by reason 
of such union ot counties. 

Under rules to be made by the Judicial Council sessions of any 
County Court may be held at places other than the county seat. 

There is much less need for justices of the peace than formerly, owing to the 
improved means of travel and communication afforded by trolley lines, automo- 
biles, rural delivery of mail and telephones. Lay magistrates should continue only 
in the precise localitit^s where they can be useful. They should be under the super- 
vision of the County Judge." Under proper rules a certain number of justices of 
the peace can be useful as assistants to the local judges, and the remainder should 
be relieved of office as vacancies arise. The County judge is made responsible for 
the administration of justice within the county up to a certain limit of jurisdiction, 
say $500 in civil actions, and offenses punishable with three months' imprisonment. 
He should hold court occasionally in the towns in his county, and should monopo- 
lize the conduct of jury trials.' 

The provision for a union of counties will permit of economy in administering 
justice in sparsely settled counties and the selection of a higher type of judge who 
will devote all of his time to judicial work and receive a higher salary than could 
be paid by a single small county. 

In counties having a population of 100,000 or more there is no excuse for 
maintaining an inferior court. Hence the merger. 

Section 6. Jurisdiction of Supreme Court.] The Supreme Court 
shall have and exercise [here insert all the powers and jurisdiction which 
it may be desired to confer upon the state's highest tribunal]. The 
Supreme Court shall have power to sit in two or more divisions, when 
in its judgment this is necessary for the proper dispatch of business, 
and to make rules for the distribution of business between the divisions 
and for the hearing of certain cases by the full court. 

With respect to the manner in which the Supreme Court will conduct its busi- 

. nesB this section is made broadly permissive. In all except a few less populous 

states it is necessary to have more than one division if the one-man opinion is to 

be avoided. Experience has clearly demonstrated thit it is far better to have a 



•Vid. Efficient Local Courts. Journal of the Am. 
Jud. See., Vol. Ill, p. 13. 
'Bui. VII-A, Am. Judicature .So.\, p. 56. 



Digitized by 



Google 



AMEUICAN .JUinCATURK SOCIETY 53 

Single court of appeal, however numerous, working in divisions, than a separate 
■ intermediate appellate court. These divisions may be of three or five, or any other 
convenient number, and there may be various plans for the distribution of appel- 
late work among them to accomplish these two purposes: (1) to permit of a maxi- 
mum output; and (2) to permit of a hearing in banc, or by the Supreme Court 
division when there is involved a question of constitutional interpretation, or a 
threatened conflict between the decisions of two co-ordinate divisions.* But it is 
far safer to leave the matter of divisions and distribution of business to the Judges. 
Attempts to define these regulations arbitrarily are likely to result in embarrass- 
ment. There is no reason whatever for attempting: to define them in the constitu- 
tion. Judges entrusted with the great powers conferred upon such a court can 
be trusted to regulate the mechanics of operation. 

In a state in which the alternate Sec. 3 is adopted it may be desired to supple- 
ment the foregoing Sec. 6 as follows: 

The first division of the Supreme Court shall determine all questions involving 
the const itutioQality of a law or ordinance and all causes certified to it by reason 
of a conflict of law arising from diverse decisions in other divisions of the Supreme 
Court. 

Section 7. Jirrisdlctlon of District Court] The District Court sliall 
liave original jurisdiction in all cases civil and criminal, except where 
exclusive jurisdiction is by this constitution or by law conferred upon 
some other department or division of the General Court. It shall have 
such appellate jurisdiction as may be prescribed by general rules made 
by the Judicial Council, or by law. 

Appellate Jurisdiction is conferred upon the District Court because it may 
appear expedient to have a final review of certain of the smaller causes appealed 
from the County Court without taking them to the state Capitol. Appeals from 
the local courts present a difilcult problem, one which has never been solved satis- 
factorily. It may be that the District Court can dispose of the lesser of these 
appeals, or all of them, and save the expense of going to the highest court. The 
section is so phrased as to permit of experiment. 

Section j8. County Court Jurisdiction.] The County Court shall have 
original jurisdiction to try all causes at the present time within the juris- 
diction of the County Court and Justices' Court, unless or until otherwise 
provided by law. 

If the state be one which has no court of county-wide Jurisdiction except the 
Probate Court, it will be necessary to insert in this section the extent of civil and 
criminal Jurisdiction which can be successfully exercised in the average-sized 
county by a single Judge. Tills may be assumed to be civil Jurisdiction to $500 
and criminal Jurisdiction to include misdemeanors. 

The plan In force with respect to probate Jurisdiction should not be disturbed 
if it is giving satisfaction. Where probate proceedings are in the hands of capable 
Judges it is simpler to permit an appeal direct to the highest court rather than to 
have a^ appeal to the nisi prius court with retrial. There is no need to refer spe- 
cifically in the constitution to the manner in which probate Jurisdiction will be 
exercised. This will be controlled by rules which will permit of adaptation to 
any plan which ultimately receives appjoval. 

Section 9. Selection and Tenure.] 

The greatest defect in Judicial administration lies in the lack of co-ordination 
of the Judicial system. In many states the time is ripe for unifying the system 
as an administrative machine. The political problems involved in selection and 
tenure create extremely divergent opinions. While in most states reform is taking 
the course of intended improvements in modes of nomination and election there is 
a growing body of opinion that success is only to be won through a return to the 
original American plan of appointment of Judges by the chief executive of the state. 

The plan submitted in this draft article for the uniflcation of the courts and 
Judges is suited to any form of selection. It is of the utmost importance that con- 
flicts of opinion as to the best, or most expedient, modes of selecting Judges should 
not overshadow the supreme importance of better organization. 
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It is suggested that in many states tlie people are not prepared to reliuquisti 
the popular election of Judges and that they lack confidence in their governors to 
exercise the power of appointment. Also that Judges elected in less populous dis- 
tricts are generally giving satisfaction^ but that in large cities or populous coun- 
ties the elective plan has broken down and must be supplanted by some more 
responsible system. 

In such a state the plah adopted by the Illinois Constitutional convention 
(1922) offers a valuable and encouraging example. It is provided that after a 
period of five years the voters of Cook County may initiate a referendum vote on 
the question of having Judges in that county appointed by the governor, from a 
small list to be made up by the Supreme Court The terms of Judges so appointed 
shall be for the usual period of six years and at the end of each term the "electors 
of the county shall be given an opportunity at an election to express their dis- 
approval of such Judge." A Judge so disapproved shall be ineligible for appoint- 
ment for six years. This plan provides for a choice from a list expertly prepared, 
and gives the^lectors entire power to retire a judge after a fair trial. It is ex- 
pected to result in continued service on the part of all judges who hold public 
confidence, saving them from the pitfalls of elections likely to turn on political or 
partisan issues and from the need of competing with a fiePd of ambitious aspirants 
whose qualifications are not ascertainable by the voters. 

It is suggested that in states in which comparable traditions and condition.s 
exist it would be best to continue methods of selection which are affording satis- 
faction and that in all very populous counties appointment be by the presiding 
justice of the District Court for that county (district), for the accustomed term 
and subject to the will of the voters as to retirement or continuation for an addi- 
tional term. Such a plan fulfills the principle of selection by an expert authority 
who is responsible for the due administration of justice. The head of a great city 
court would be more interested than any other person in selecting qualified Judges 
and would be In a position to choose judges of exceptional juristic talent. 

Section 10. Election of Chief Justice.] At the general election to 

be held on the day of , 192 . . , a Chief Justice of the General 

court shall be elected for ^ term of years in the same manner 

provided at that time for the nomination and election of justices of the 
Supreme Court. When a vacancy occurs in the office of Chief Justice a 
majority of the Supreme Court justices shall choose one limong their 
number to act as his successor for the remainder of the unexpired term 
(or, until the next general election). The salary of the Chief Justice 

shall be $ and shall not be [increased or] diminished during his 

term of office. 

If justices of tbe Supreme Court have been elected by districts the foregoing 
text should be altered to provide for the election of the Chief Justice in the manner 
provided for the ofllce of Governor. The duties of the Chief Justice are largely 
executive in nature and this may be cited as a reason for making his term shorter 
than that of other Judges of the Court of Appeal. No recommendation is made. 
If a relatively long term is provided it would be safer to omit the restriction on 
increasing his salary during his term of office. If the term is relatively short the 
limitation may be included on the theory that it will prevent him from lobbying 
for an increase of salary. 

Section 11. Powers and Duties of Chief Justice.] The Chief Jus- 
tice shall be an additional justice of the Supreme Court and Presiding 
Justice thereof. He may sit in any division thereof. He shall preside 
over meetings of the Judicial Council and shall be executive head of the 
General Court of Justice, exercising such powers as are herein expressed 
or may be hereafter conferred by rules, not in conflict herewith, made 
by the Judicial Council. It shall be the duty of the Chief Justice to or- 
ganize the General Court. The Chief Justice shall cause to be published 
an annual report which shall include statistics regarding the business 
done by each department of the General Court, and the state of the 
dockets at the close of the year. 
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The Chief Justice will organize the General Court before the date set for its 
operation by designating certain judges to make up the Judicial Council. This is 
all that is required. With the Judicial Council constituted the new system can go 
into operation without a hitch, and with almost no change affecting the duties and 
powers of the various judges. Rules of administration will need to be made in 
certain fields at an early date, and others from time to time under the general 
administration and rule-making powers conferred upon the Judicial Council. The 
Chief Justice will see that these rules are being properly observed. 

Section 12. Districts Created.] Subject to alteration by the Judicial 
Council or by law, the state shall be divided into the following districts, 
namely: 

First District: The First District shall comprise the following Coun- 
ties, to- wit: [and so forth] 

The number of districts will depend upon the total number of District Court 
judges and the area of the state. There should be from five to ten judges in a 
district. Uniformity is by no means essential. A district comprising a large city 
may have more judges than the average district so as to permit of keeping the 
districts in thinly populated portions of the state from being too extensive in area 
for convenient administration. There may be with advantage considerable irregu- 
larity in the shapes .of districts in order to adapt them to existing means for travel. 

Section 13. Assignment to Districts — Presiding Justices.] The 

District Court judges shall be assigned by the Chief Justice to the several 
districts. As nearly as may be each judge shall be assigned to a district 
containing all or a part of the district [or circuit] where he served reg- 
ularly as a judge prior to the adoption of this Article; but every such 
judge shall be eligible to sit under temporary assignment in any other 
district. Each district shall have a Presiding Justice who shall be ap- 
pointed by the Chief Justice from among the judges over whom he is to 
preside, to serve as such until the end of the term of the Chief Justice, 
or until his retirement, or his removal as Presiding Justice by the Judi- 
cial Council. The Presiding Justice in each district shall have control 
over the calendars in the District and County Courts in his district and 
the assignment of judges subject to rules to be made by the Judicial 
Council. 

The first sentence protects every sitting judge in respect to his place of resi- 
dence. There is to be as little disturbance of the former system as possible. But 
in time the principle of the specialist Judge will be developed as far as experience 
warrants. Certain judges will unavoidably possess experience and attributes mak- 
ing them of special value in the more difficult causes in such divergent fields of 
law as real estate, damage suits, criminal trials, and so forth. Judges should be 
encouraged reasonably to develop specialization and the litigants of every county 
should have their services available as occasion requires, under the assignment 
system which is provided. 

The duty of the Chief Justice is to see that nothing stands in the way of effi- 
cient service on the part of all the judges of the entire state. His powers derive 
largely from his selection of the Presiding Justices who constitute the Judicial 
Council. By making such appointment for a term equal to that of the Chief Jus- 
tice, the Presiding Justices are made independent agents. But should one of them 
so conduct himself as to incur the disapproval of a majority of his colleagues on 
the Judicial Council, he may be removed as Presiding Justice. This plan affords 
a practical equilibrium of powers between the Chief Justice and the General Court. 

Section 14. The Judicial CouncIK] There shall be a Judicial Coun- 
cil to consist of the Chief Justice, the Presiding Justices of the several 
districts, and two [or one] justices of the Supreme Court and two County 
Court judges to be assigned for one year by the Chief Justice. The Judi- 
cial Council shall meet at least once in each quarter at a time and place 
to be designated by the Chief Justice. 
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There should be representation of the Court of Appeal and the County Court 
in the Judicial Council. Whether one or two are assigned from each of these de- 
partments is not a serious consideration. If the plan for one year assignments 
by the Chief Justice is deemed to confer too much power on the head of the Gen- 
eral Court, by enabling him to alter the make-up of a Judicial Council which is 
opposed to his policies of administration, the number of such specially assigned 
members may be kept at one from each of these two departments; or the assign- 
ments may be for three or four years. 

Section 15. Powers of the Judicial Council.] The Judicial Council, 
in addition to other powers herein conferred upon it, or hereafter con- 
ferred by law, shall have power to make, alter and amend all 
rules relating to pleading, practice and procedure in the General Court, 
and to prescribe generally by rules of Court the duties and jurisdictions 
of masters and magistrates, also to make all rules and regulations re- 
specting the duties and the business of the Clerk of the General Court 
and his subordinates, and all ministerial officers of the General Court 
and all its departments, divisions and branches. The Judicial Council 
may reduce the number of justices of the peace in any county as vacan-' 
cies occur. 

The Judicial Council may by rule provide for the assignment of any 
District Court judge to service in the Supreme Court to take the place of 
any Supreme Court justice during his illness or disability or when any 
such place may become vacant, or when additional justices of the Su- 
preme Court are needed to prevent delay in the work of the Court. In 
any division to which a District Court judge is so attached there shall 
be a majority of Supreme Court justices. 

This is the only section in which mention is made of masters. It is presumed 
that any state adopting this article will continue its policy with respoct to the 
office of master for a time at least County Court Judges could be made ex officio 
masters without salaries by rule of court. In most localities this would fill the 
need. If a salaried office is to be created it will probably be preferred to leave it 
to an act of legislature. 

Under this section the justices of the peace are made amenable to such super- 
vision as the Judicial Council, by general rule, may establish. The number of lay 
magistrates is left in the discretion of the Judicial Council and no immediate 
change is made. Elimination of expense and inexpertness can be accomplished in 
time through a series of experiments. Meanwhile the justices are brought under 
the superintendence of the County Court. 

Section 16. First Rules of Court.] The rules in force at the time 
the General Court shall be established regulating pleading, practice and 
procedure in the courts consolidated by this Article, which are not in- 
consistent herewith, whether the same be effective by reason of any or 
all acts of the legislature, or otherwise, are hereby repealed as statutes 
and are constituted and declared to be operative as the first rules of 
court for the appropriate departments of the General Court, but subject 
to the power of the Judicial Council to make, alter and amend such rules. 

At any time after four years from the time of the taking effect of 
this constitution the General Assembly may, by law, alter or amend any 
rule so made by the Judicial Council. 

For four years the Council will have exclusive power to regulate procedure It 
should, during this period, demonstrate its capacity to such a degree that sub- 
sequent interference by the legislature will not be a serious menace. 

The foregoing section vests the power to make, alter and amend all rules of 
practice and procedure exclusively in the General Court. This is in line with the 
present trend of thought. If it is considered that this makes too great a limita- 
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tion upon the power of the legislature the change of text should result in protect- 
ing the court in its exclusive power and responsibility for a period of at least five 
years, in order to give the judges a reasonable opportunity to exercise the rule- 
making power without interference. 

Section 17. Clerk of the General Court.] There shall be selected, 
by nomination of the Chief Justice and confirmation of the Judicial 
Council, a Clerk of the General Court of Justice, whose duties shall be 
prescribed by the Judicial Council. The Supreme Court reporter and 
clerks of all existing courts at the time of the establishment of the Gen- 
eral Court shall continue in oflBce until their terms expire or are termi- 
nated according to law, and shall be subject to the general supervision 
of the Clerk of the General Court. As vacancies occur in the offices of 
such clerks and Supreme Court reporter the places shall be filled in the 
manner provided above for the selection of the Clerks of the General 
Court, and the persons so selected shall hold for such terms and receive 
such salaries as the Judicial Council shall direct. 

A Chief Clerk is required because it is through the clerk's office that a good 
share of the co-ordination of the courts is to be secured. The responsibility for 
economical and expert functioning devolves upon the Chief Justice, and the head 
of the clerk system becomes his right hand in administration. It follows that the 
Clerk should be appointed by the Chief Justice and should hold at the pleasure of 
the Judicial Council. This does not imply frequent changes; it means, on the con- 
trary, that the Clerk will become the willing agent of the court management. 

The clerks of theni«i prius courts become virtually deputies of the Chief Clerk. 
In some states the county clerks are ex officio clerks of the nisi prius courts. It 
is presumed that under this section their successors from time to time will be 
named by the Judicial Council as local clerks. But in the more populous counties, 
where a difPerentiatlon is needed, and nothing is to be saved by the old plan, the 
Council can retain indefinitely as clerk one whose term as county clerk has ex- 
pired. In the least populous counties one clerk can serve both as District Court 
clerk and County Court clerk.* And in all other counties the County Court clerk 
can be designated by rules to assist the District Court clerk as deputy. 

The provision to the effect that all clerks shall ''hold for such terms as the 
Judicial Council shall direct" permits of long tenure and takes the office out of 
politics. Expert clerks are an absolute requisite to the proper administration of 
justice. Inexperience and unfitness cause waste. But it is not so simple a matter 
to determine whether their salaries shall be fixed by the Judicial Council or by 
the legislature. The reasons in support of the inclusion of the provision are 
these: (1) The work and responsibility in the various counties is not uniform. A 
uniform salary would be too high in some instances and too low in others. If 
made to fit each particular Job the duty must rest with the court. A legislature 
would bungle it and salaries fixed by county boards might be so low as to prejudice 
the work of the courts; (2) Experience in certain localities has proved very clearly 
that it is demoralizing to the ministerial officers of a court to be employed by the 
court and to look elsewhere for a fixing of salaries. It makes them an organized 
group of solicitors for salary increases, acquiring political power for this sordid 
end; (3) The Court itself would hold its officers to a high standard of performance 
and could be trusted to be neither niggardly nor wasteful. Legislatures and county 
boards inevitably treat these offices as party perquisites, and to this end a number 
of officers, each with a small amount of work and a small salary, and a frequent 
turn-over of the offices, are found convenient. 

Section 18. Meetings of Judges.] Meetings of the Judges of the 
Supreme Court and meetings of the District and County Judges of the 
several districts shall be held separately at least once in each quarter, 
at times and places to be designated by the presiding Justices. The Chief 
Justice shall be notified of all department and district meetings and shall, 
in his discretion, attend, preside and take part in such meetings. The 
judges of all departments shall meet together and in departments once 

•This was done successfully in the case of the Federal Qrcuit and District Courts before the former 
were abolished. 
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in each year at a time and place to be designated by the Chief Justice. 
At all such meetings the judges shall receive and investigate or cause 
to be Investigated all complaints pertaining to the operation of the courts 
in which they sit, and the officers thereof, and shall take such steps in 
reference thereto as they may deem necessary and proper. The judges 
shall have power at any meeting, and it shall be their duty, to recom- 
mend to the Judicial Council all such rules and regulations for the 
proper administration of justice as to them may seem expedient. 

The important function fulfilled by meetings Is explained in the introduction. 

Section 19. Impeachment and Bemoyal.] Any judge may be re- 
moved from office by impeachment in the manner provided in or author- 
ized by this constitution for impeachment. The General Assembly may, 
for cause entered upon its journals, upon due notice given and oppor- 
tunity for defense, remove from office any judge upon the concurrence 
of two-thirds of all the members elected to each house. 

Removal of judges by legislative vote has been possible in Massachusetts for 
over a century, and its conservative use proves that it is no source of danger. 
At the same time it appears to escape the criticism now generally leveled at im- 
peachment, that it is practically unworkable except in the most extreme cases. 

Section 20. State Expense.] All remuneration paid for the serv- 
ices of judges and officials provided for under this Article shall be paid 
by an appropriation by the Legislature, and shall be reckoned as part of 
the expense of the judicial establishment under this Article. The Legis- 
lature may by law provide for the apportionment among the several 
counties of the state of the expense of the maintenance of the General 
Court so far as the same may exceed the revenues received therefrom. 

If there is in any state a different plan for financing the courts which is giving 
satisfaction that plan should be retained. The same comment fits the succeeding 
section. 

Section 21. Fees Paid to State Treasurer.] Subject to alteration 
under rules made by the Judicial Council the fees taxed shall be such as 
were at the establishment of the General Court provided by law. All 
such fees and all masters' fees shall be paid to the Clerk of the General 
Court. All fines collected shall be paid to the Clerk. All fees, costs and 
fines paid to the Clerk shall be accounted for by him monthly and paid 
to the State Treasurer. 

Section 22. Power of Legislature.] When requested by written 
resolution of a majority of the Judicial Council, the Chief Justice con- 
curring therein, the Legislature shall have power to enact legislation in 
conflict with this Article. 

This section should remove objection to a judiciary article which is thought 
to go unduly into detail or to contain matter which for convenience of amendment 
would better be in statutory form. By requiring concurrence on the part of the 
General Court and the legislature all danger of "ripper" legislation is removed, 
and still opportunity is provided for making any correction which experience may 
call for. 
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Arbitration Society of America 

Men Prominent on the Bench, at the Bar and in the Business World 
Unite to Promote Voluntary Adjudication Under Abritration 

Statutes 



A movement to give wider application 
to tlie Xew York state arbitration law, to 
encourage the adoption of a similar law 
in other states and promote the practice 
of arbitration was launched recently in 
Xew York City by the newly incorporat- 
ed Arbitration Society of America. The 
personnel of the Society's officers and di- 
rectors and the support accorded it by the 
bench and bar of Xew York City, by 
prominent commercial men, and by the 
press, all point significantly to the trend 
of public opinion and to the growing be- 
lief that a great deal of private litiga- 
tion can be adjudicated in voluntary tri- 
bunals With advantage to the parties and 
to the public courts. 

The following statement of the Socie- 
ty's purposes w^as written especially for 

this JOUBNAL. 

It is interesting to note with what 
unanimous approval the Bench and Bar 
of Xew York City and State have hailed 
tlie inception of the Arbitration Soc'iety 
of America, which is now creating ma- 
chinery for the speedy, inexpensive and 
lawful determination of all business dif- 
ferences and controversies by arbitration. 

x\8 the first step, this Society is now 
organizing a People's Tribunal of Arbi- 
tration in New York City which will bo 
a* court operating without red tape, 
without complicated rules of practice and 
procedure, or any other of the obstacles 
to quick and conclusive disposition of the 
issues that will come before it. 

The nation-wide significance of tlip 
movement is shown in the fact that this 
tribunal is but the initial step toward the 
fulfillment of a carefully-matured plan to 
establish a like tribunal in every large 
American city, where men can obtain 
simple justice without delay and without 
burdensome expense. 

The full accomplishment of this im- 



pressive project depends upon the enact- 
ment in the various states of arbitration 
laws in agreement with the arbitration 
law of the State of Xew York, upon 
which the movement is securely founded. 
The new Society, in preparation for its 
national work, is establishing branches 
as rapidly as possible, and no doubt re- 
mains that as an outcome of its work, and 
of the efforts which are being put forth by 
the American Bar Association for a uni- 
form arbitration law, the project of the 
People's Tribunal of Arbitration will be 
a live legislative issue in several states 
next winter. 

The reception accorded the Society by 
Ihe metropolitan papers, when it was 
launched in Xew York City three months 
ago with a banquet at the Lawyer^s Club, 
left no room for doubt on the score of 
press endorsement. Since then the unique 
project for a People's Tribunal of Arbi- 
tration, free from the shackles of red 
tape and complicated procedure, has been 
editorially approved by influential news- 
papers in almost every state in the Union. 

Harely in the history of modern jour- 
nalism has an organization received the 
editorial greeting which has been accord- 
ed the Arbitration Society of America, 
and its impressive plan for public service. 

There is a reason for it. Newspaper 
editors — alert of mind, fingers on the 
public pulse, and attention riveted upon 
the public needs and public sentiment — 
have long sensed the imperative necessity 
for relief from the "law's delays." 

They know, better than most men, that 
these "law's delays" — unavoidable under 
the complicated system of our court pro- 
cedure — are breeding mistrust of the law 
in the hearts of the people, and in the So- 
ciety's purposes they see the promise of a 
justice that will be prompt in its action 
and open to all the people. Naturally, 
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they eudorse the great experiment and 
wish it every success. 
^-/ We Americans pride ourselves upon our 
democratic achievements, our leadership 
in all things that mark the progress of 
the world. Yet, in one great essential 
thing, namely, the administration of jus- 
tice, we are content seemingly to trail 
along in fifth or sixth place in the march 
of nations. 

Great Britain (in England, Wales and 
Scotland), Denmark, Norway, Sweden 
and other nations, have long since opened 
short roads to suhstantial justice to thoir 
l)eople in the settlement of ct)ntroversies, 
relieving the pressure upon their courts 
of law and saving their people from thai 
greatest of evils — a slow and halting ad- 
ministration of justice. 

Into this situation now steps the Arbi- 
tration Society of America with its care- 
fully considered plan for a reoi)le\s Tri- 
bunal of Arbitration in every American 
city. 

It is a gratifying fact that there is noth- 
ing in the proposition to create the slight- 
est doubt of its intrinsic merit and its ab- 
solute integrity. Nothing could ])e clear- 
er than the fact that this plan in no sense 
involves a competition with the courts. 
On the contrary, it will co-operate with, 
and supplement, the courts. The method 
it will create for the determination of 
controversies and differences, is the meth- 
od provided in the statute law in the 
State of New York and supported by the 
full and cordial approval of the courts 
of that state. 

If given public support — and there is 
the clearest possible evidence that this 
supix)rt will be forthcoming — it is esti- 
mated that the proposed Tribunals of 
Arbitration will reduce the immense vol- 
ume of litigation in New York fully fifty 
per cent and will insure to the people a 
speedy administration of justice and a 
vast saving of time, money and worry. 
To countless thousands who have had per- 
sonal experiences ^vith the law — its bound- 
less technicalities and its destructive "de- 
lays'' — making of justice so frequently a 
hollow sham and a flagrant mockery, the 



plans for thie new People's Tribunal will 
furnish food for serious thought. To 
many of them, the new movement will 
make an instantaneous and strong appeal. 
They will see in the simple common sense 
rules of procedure that will govern this 
tribunal, the promise of something akin 
to a legal millennium. 

Here are a few of the cardinal facts 
culled from the literature of the Society 
which is blazing the way to speedy and in- 
expensive justice for the masses in the de- 
termination of their honest business dif- 
ferences. 

In this new Tribunal, disputants are 
not required to be represented by lawyers. 
They will, however, be permitted to have 
the assistance of legal counsel at hearings. 
The large majority will doubtless avail 
themselves of this method in order to in- 
sure a clear and helpful presentation of 
their cases, but this course will not be 
obligatory. In other words, there will 
1)0 no room in this court for the profes- 
sional maneuvering and eloquent plead- 
ing of legal counsel. Here, the facts 
alone, will prevail. 

"Disputants applying at this tribunal," 
according to the official announcement, 
"need only sign an agreement to arbitrate. 
All arrangements for the services of an 
arbitrator, the time of hearings, the sum- 
moning of witnesses, assignment of spec- 
ial court rooms, etc., will be made by the 
Society. The disputants have but to 
agree to a settlement of their contro- 
versy by one or more arbitrators selected 
])y themselves, or by the Society at their 
request." 

Only a small charge will be made for 
the use of court rooms and equipment and 
for services in securing arbitrators and 
conducting the hearings. Every dollar 
taken in by the Society will be applied to 
the upkeep of the tribunal and to the ex- 
tension of the work throughout the coun- 
try. 

This fact is guaranteed by the corpor- 
ate character of the Society. It is a 
"membership corporation," and under the 
law none of the officers, governors and 
members can profit through its operations. 
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It will be a public iii«titution, designed 
and operated to confer its benefits upon 
the public at large. All of the people will 
share equally in its benefits and on equal 
terms. 

The procedure will be modelled upon 
the rule of common sense. It will be 
simple and direct. .The Arbitrators will 
designate the time for the hearing and 
the disputants will appear before them. 
Each disputant will state his case, produce 
his witnesses, if any, and submit what- 
ever documents are material. There will 
he no rules of evidence in this court to 
exclude testimony as "irrelevant, incom- 
petent and immaterial,'' and the like. 
Each disputant will state his own story in 
His own way and the arbitrator, exercis- 
ing common sense, will know what to 
consider and what to reject. 

In a court of law, litigants are limited 
to the particular judge and to the par- 
ticular jury provided. But in the pro- 
posed tribunal there will he no limit what- 
ever to their choice. They can pick and 
choose from the very best in intelligence 
and sound judgment that the City of Now 
York, with its six millions of people, or 
the country with its hundred and more 
millions, can supply. 

The beauty of it is, that all the Society 
IS pledged to accomplish can be done le- 
gally under the wide authority given by 
the arbitration law of the State of New 
York. 

In the active canvass for available ar- 
bitrators willing to serve ^without com- 
pensation, the Society has made the sig- 
nificant discovery that it is the almost 
universal feeling among men of affairs 
that no other function in life holds more 
of usefulness, dignity and honor than that 
of acting as an impartial judge between 
men in their honest differences. Men of 
unquestioned prominence in every walk 
of life are accepting the Society's invita- 
tion to serve in this capacity as the high- 
est compliment that could be paid to their 
intelligence, cliaracter and sense of public 
duty. 

The outstanding perj^onnel of the gov- 
erning Board of the new Societv indicates 



that the movement will be carried forward 
with vigor and determination. The Board 
includes Jules S. Bache, banker; Henry 
Ives Cobb, architect; Robert Grier Cooke, 
President of the Fifth Avenue Associa- 
tion; Moses H. Grossman, former judge 
and head of the law firm of House, Gross- 
man & Vorhaus; Charles L. Guy, justice 
of the Supreme Court of the State of New 
York; Robert Lee Hatch, President of 
the Rotary Club of New York ; Almet F. 
Jenks, former Presiding Justice of the 
Ap{)ellate Division, Supreme Court, Sec- 
ond Department of New York; William 
B. tloyce. President of the National Sure- 
ty Company; Frederic Kernochan, Chief 
Justice of the Court of Special Sessions; 
Samuel McCune Lindsay, of Columbia 
University and President of the New 
York Academy of Political Science ; Sam- 
uel McRoberts, President of the Metropol- 
itan Trust Company; James A. O'Gor- 
man, former Fnited States Senator and 
Supreme Court Justice ; Thomas L Park- 
inson. Vice-President of the P>|uitable 
life Assurance Society; William C. Red- 
field, former Secretary of Commerce in 
the cabinet of President Wilson ; David A. 
Schulte, President of the Schulte Cigar 
Stores; Franklin Simon, President of 
Franklin Simon & Co ; Frank H. Som- 
mer. Dean of the I^aw School of New 
York I^niversity; Harlan F. Stone, Dean 
of the Law Scliool of Columbia Univer- 
sity. 

The late Emerson McMillin, a notable 
figure in the financial life of New York, 
and ever active in broad philanthropy and 
unselfish public service, was the first pres- 
ident of the Society. His sudden death 
followed close upon the launching of the 
movement. In the public tribute to his 
memory, it was said that his tireless serv- 
ice in aiding the organization of this So- 
ciety marked *'a fitting valedictory to his 
splendidly useful life.'' No selection has 
yet been made among the eminent men 
who are being ccmsidered for the vacancy. 

The Vice-Presidents of the Society are 
Professor Samuel McCune Lindsay, emi- 
nent in the field of political science, and 
former Judge Moses H. Grossman, who 
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holds distinguished rank at the New York- 
Bar. 

"If the scales of justice could be held 
evenly balanced, and the unalloyed truth 
about each side of a given case placed on 
opposite sides of the scales to determine 
which outweighs the other, then there 
would be absolute justice/' said Judge 
Grossman, who is not only vice-president 
but the founder of the Society, in speaking 
of its aims and ideals. "That however 
is not quite the process. The ability and 
astuteness of counsel, his knowledge of 
the law, pleading, practice, procedure and 
evidence; his alertness; his persuasive- 
ness, his impressiveness ; these are the 
things which count with juries, outweigli- 
ing the evidence which should be the con- 
trolling factor. So it develops into a bat- 
tle of wits between legal giants, or be- 
tween a legal giant and a legal dwarf. 
The laurels go to the abler of the two 
lawyers. Merely because these facts are 
unpleasant to contemplate, we must not, 
like the ostrich, bury our heads in the 
sands of smug h}T)ocrisy and say that they 
do not occur. They do occur, and they 
occur much too frequently. How long 
will they continue? When shall we, as 
officers of the courts, sworn to aid in the 
administration of justice, face the sit- 
uation squarely and honestly and find tlie 
true remedy?'^ 

"For a quarter of a century the bar has 
been battling with this important problem 
in an honest effort to achieve the best re- 
sult. Like Senator Elihu Root, I say to 
my brothers at the Bar in reference to 
the new tribunal, 'I ask you to help in 
it.' I urge you all to give to the Arbi- 
tration Society of America your whole- 
hearted endorsement and your loyal sup- 
port, believing, as I do, that my plea is 
in your interests, in the interests of your 
clients, and in the interests of the courts. 
Above all, it is in the interest of justice." 

Judge Grossman has not pleaded in 
vain. Prom the judges of all the Xew 
York Courts, from lawyers, from bankers 
and from leaders in every trade and in- 
dustry, included within the scope of our 
great national activities have come cordial 



endorsements. The press of the country 
has unanimously welcomed the movement 
as one of epoch-making quality. It now 
remains to be seen what the people of New 
York City and of the country at large, 
will do with it. It opens to them a short 
road to substantial justice in the settle- 
ment of their business differences. That 
is certain. It promises them complete 
relief from the crushing burdens of ex- 
pense and prolonged anxiety which liti- 
gation inevitably puts upon them. It 
is tbeir great opportunity to bring justice 
within the range of their own nc^ds; to 
make of it the guardian of their own in- 
terests; and to bring it within the easy 
reach of all. 



As Others See Us 

A writer in the Canada Law Journal 
after referring to the procedure on the 
dismissal of certain appeals by the Su- 
preme Court of Canada says: "Such 
a course finds its parallel only in the 
practice which obtains in a few state 
courts in the United States where counsel, 
in objecting with reason to a question 
being put, is met by the summary ruling 
^objection overruled.' " The practice is of 
course so common that it has never oc- 
curred to the average American lawyer 
that there is anything arbitrary or un- 
justifiable in it, and it comes with some- 
thing of surprise that it should be so 
regarded by a lawyer from a jurisdiction 
where the powers of judges are supposed 
to be far more extensive than in the 
United States. The fact seems to be that 
our English brethren, while they have 
magnified the prerogatives of the bench, 
have not done so at the expense of the bar. 
The discourtesy with which young attor- 
neys are often treated by American trial 
judges would be apt to be resented in 
England as an affront to the entire bar. 
English counsel do not often permit the 
judge to forget that they are as much 
ministers of justice as he; also they do 
not often forget it themselves. Which of 
these facts is cause and which effect some 
better informed student of the British 
system must answer. Viewed from the 
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coign of the public mission of the bar, it 
is true that if counsel advance reasons 
they are entitled to have them answered by 
reason. Prom this viewpoint the judge is 
a co-operator with counsel in an effort to 
do justice in the case; counsel occupy a 
quasi-official station which entitles them 
to more than a mere curt decision. The 
duty of a trial court to give more than a 
bare decision differs only in degree from 
the like duty of an appellate court. In 
theory the criticism of our procedure 
seems perfect. But like many another 
theory its practical operation is not so 
satisfactory. Every practitioner is ac- 
quainted with the argumentative and ex- 
planatory judge, before whom trials are 
protracted by interminable wrangling 
while the real issues are lost to sight. The 
fact that English trials proceed with much 
more free co-operation between court and 



counsel than in our practice, and at the 
same time with much greater expedition, 
is due to conditions of long growth which 
it is impossible to transplant at once. The 
American bar has not the dignity or the 
independence which it should have or 
which is enjoyed by the profession else- 
where. The statement that an attorney 
is an officer of the court is rarely made 
except as a prelude to the imposition of 
some penalty on him by the court. There 
should be an advance toward a self-govern- 
ing bar taking a prominent part in the 
establishment and interpretation of rules 
of procedure. But, as a prelude to that 
change, there must be a growing recogni- 
tion at the bar that privileges connote 
duties not only to the client but to the 
public. 

—LaiD Notes, Vol. XXTV, p. 102. 
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The Lawyer 

of the Old School 

was often heard to say "Somewhere between the 
10th and 20th Howard there is the case of Watson 
V. Tarpley, which is controlling on this point." 

But the 

Younger Attorney says 

"I will turn to the Complete Table of Cases and get 
the exact citation of that case of Watson y. Tarpley; 
ril also find there the Key-Number — that is the 
topic and section under which it is digested. Then PI 
turn to that topic and section in the 2d Decennia 
Digest and see whether the later cases bear it out.' 

To Acquaint You 

with this method and some of the other valuable 
features of the 2d Decennial Digest we have added 
an inquiry blank which we hope you will sign and 
return. 



■HOW?. 



How can I find in three minutes in the Second Decennial Digest the latest and controlling authori- 
ties in point with an old case I have found in the text-books, encyclopedias or reports. 



To 
West Publishing Company 
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Courageous Expression by Chief Justice Taft 

We cannot forego the temptation to quote again here one of the numerous 
quotable statements made by Chief Justice Taft at the San Francisco meeting of 
the American Bar Association. His keen interest in stirring the bar to fight for 
improvements in the administration of justice gives heart to all within and without 
the profession of law who have unrealized ideals of judicial power. In his attend- 
ance upon the often tedious sessions, in his stirring appeals for bar organization and 
the discharge of public duties, the Chief Justice sets an inspiring example to both 
bench and bar. 

No apology is ever needed for such independence and loyalty to an ideal, but 
in view of the indifference of many judges great and small, the Chief Justice saw 
fit, in his remarks addressed to the Conference of Bar Associations and reported 
in this number, to say: 

"I know there are those who think that judges should hold themselves in an 
isolated way on every subject, and only decide the cases that come before them; 
but I do not agree with that view. I think a judge may take an interest in mat- 
ters of legal reform and may be active in respect to it, and in the expression of 
opinions in regard to it, without in any way demeaning himself or lessening the 
dignity of his office." 



A New Era Opens 

The illuminating address by Chief Justice Taft which was published in our 
last number was prepared and delivered before the passage of the bill which unifies 
the federal judicial system. That address was far more than a mere resume of 
past and present conditions. It was a programme calling for unification of the 
machinery of justice and for modernizing of procedure under the rule-making 
power. 

That it is an historical document is now entirely apparent. Since its delivery 
the bill which its author urged upon Congress has been passed and in consequence 
thereof the best ideals of judicial organization are given effect in the national 
courts. Power and responsibility for utilizing judicial power to the fullest extent 
are centralized in the Chief Justice, to be utilized at this critical period by the 
staunchest supporter of the principles involved. 

It is not too early now for congratulations over the progress tnade and the 
bright prospects, for before long the providential circumstance of Chief Justice 
Taff s appointment, in view of his broad understanding of the needs of the courts, 
will be generally recognized. Taking advantage of the need for more judges, which 
might otherwise have led merely to greater complexity and waste, the Chief Justice 
has obtained legislation which creates a right foundation for procedural reform. 
Now let the American Bar Association press for the fulfillment of its resolution 
adopted at San Francisco. This is brought appreciably nearer by the first great 
success. Let Congress complete its share of the great programme by creating both 
the temporary commission, to prepare rules for merging law and equity in one 
form of action, and the permanent commission to function generally for the courts 
in the exercise of rule-making power. 

These great and necessary developments do not seem far distant now. In 
modernizing our federal judiciary we are protecting liberty under law and stabiliz- 
ing popular government. It is idle to demand of naturalized citizens that they 
shall revere a system which they hear criticized by the greatest authorities in the 
nation. The only programme of Americanization that is worth a moments effort 
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is one based upon performance. Eestore to our judicial system its inherent power 
to adjudicate under rules of its own making and it will cope with the difficulties 
of the future even better than it coped with those of the past. 

If every representative and senator whose blood is alleged to boil over criti- 
cisms of the federal judiciary would vote for the substantial and conservative 
reforms asked by Chief Justice Taft, the entire programme could be accomplished 
within a year or two, and the vast benefits conferred would by no means stop with 
the federal courts, but would swiftly be reflected in state legislation, speeding that 
time when we will have no courts except those that deserve veneration. 



Chief Justice Taft's Reply to Lord Shaw 

It was an instance of employing a jest to say a very serious thing when Chief 
Justice Taft, in his address to the Conference of Bar Association Delegates at San 
Francisco, reported in this number, commented upon Lord Shaw's opinions on the 
subjects of judicial salary and judicial primaries in the United States. As to these 
the distinguished Scotch jurist thought the former insufficient and the latter not 
calculated to produce the highest judicial results. 

If the Chief Justice had devoted the entire address to this point he could 
hardly have given a better answer to Lord Shaw than in saying: "I assured him 
that one of the strongest evidences of the wonderful power of self-government of 
the American people was the fact that we had survived with such a successful 
administration of justice and system of elective judges . . . ." 

Yes, we have survived, not wholly without success, but in the opinion of Chief 
Justice Taft, not so much because of an inherent virtue in judicial elections aa 
because of the willingness of the American people to make the best of a bad thing. 
There have been signs for a long time that there is no inexhaustible fund of toler- 
ance to be drawn upon. The people for a long time have pleaded for reform in 
justice. They do not specify the means. They are not so doctrinaire in respect to 
judicial selection as the bar. 

Yes, we have muddled through, but at what a terrible cost to the judges who 
have made it possible — who have taken great hazards and made great sacrifices for 
the public good. Whenever the public has secured an outstanding member of his 
profession to serve in judicial capacity it has required of him that he forego forever 
the hope of more than a meager living, that he submit to the worries and costs of 
campaigns, that he face the ire of political bosses, and often that he be given more 
work than he can humanly accomplish. The nature of the service has prevented 
"judges from working co-operatively. It has put a premium on demagoguery and a 
penalty on faithful service. And yet we have survived. 

The demand now is that all judges shall apply themselves diligently in order 
that there shall be less of the delay attributable to crowded dockets. This is a rea- 
sonable demand when reasonably interpreted. It should imply enough judges to do 
the work without strain. It should imply an efficiency organization that equalizes 
responsibility and permits judges to assist one another. It should imply such terms 
of service that faithful judges will never anywhere need to worry concerning their 
continuance in the public service. 

It is an aphorism that no private business could survive if managed like gov- 
ernment. Back of this trite remark lies a truth which should be recognized. It is 
this : that government profits from the creditable desire of public minded individ- 
uals to render a great service. Perhaps government will always take a profit from 
this source, but the less it leans on such a special and rare quality, and the more it 
competes on equal terms with private employment, the better for the public service. 
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New Law Uni fies Fed eral Judiciary 

Chief Justice Made Executive Head of Judicial Council — 

Statistics, Meetings, Transfer and Assignment of 

Judges Provided For 



The judicial system of the United 
States is unified. Act No. 298, Sixty- 
seventh Congress, approved Sept. 14, 
1922, creates a unified system of trial and 
appellate courts with statistical records, a 
judicial council, a chief judicial superin- 
tendent and the transfer and assignment 
of judges. It embodies the principle of 
unification in its entirety. 

The subject of assisting the United 
States District couri;s was before Congress 
more than a year. Even before the intro- 
duction of the bill named for Attorney 
General Daugherty, and described at the 
1921 meeting of the American Bar Asso- 
ciation by Chief Justice Taft, it was 
known that the District courts were in 
arrears over 120,000 cases. The cause 
was obvious, for there had been a large 
increase in statutory oflFenses cognizable 
by the couri;s before the flood of cases 
under the Volstead Act. 

The District courts constituted a loose 
system of local courts. The pressure of 
business became much more severe in some 
districts than in others and there were 
other variances, but no authority existed 
to equalize this work or generally super- 
vise the highly important administrative 
details of the system thus constituted of 
scattered units. 

The accustomed way of meeting a 
growth of business was to create addi- 
tional judgeships. This was the sort of 
work that representatives and senators 
were familiar with. If no new idea had 
arisen there would have been merely the 
usual fight over new judgeships and their 
appointees, and relief would have been 
provided more on a basis of political 
strength and resourcefulness than on ex- 
isting or expected needs. At this junc- 
ture a study of the situation was made 
imder the auspices of the attorney gen- 



eral and with the aid of Chief Justice 
McCoy of the Supreme Court of the Dis- 
trict of Columbia. Chief Justice Taft 
did not assume that an increase of United 
States judges, or a possible reconstruc- 
tion of the system, was wholly a legisla- 
tive responsibility from which he should 
hold aloof. On the contrary, he appears 
to have felt a deep responsibility for the 
state of afifairs and keen interest in njeth- 
ods looking to relief. 

The Chief Justice had long been known 
as a firm believer in improved court or- 
ganization, in emphasizing administration 
in the administration of justice. The 
studies which he had made in this field 
had convinced him that a great deal of 
all the remediable defects attributable to 
American courts have their source in lack 
of proper organization and centralized 
authority. In public writings and ad- 
dresses on judicial administration he 
never lost an opportunity to express his 
faith in the principle of unification. 

It was singularly fortunate, then, that 
when the federal trial courts were crack- 
ing under undue strain Mr. Taft should 
have been made administrative head of 
the entire system. There were, of course, 
others who appreciated the opportunity 
for notable legislative advance in respect 
to the federal courts, but were it not for 
the great esteem felt for the Chief Jus- 
tice, and for his tact and persistence, 
something far inferior to the actual law 
would have resulted. 

As it is, instead of merely providing 
additional trial judges for certain dis- 
tricts, the act deals with the entire situa- 
tion. Additional judges are provided, 
but this is only a part of the law, for it 
provides a comprehensive administrative 
system extending from the Chief Justice, 
who is made the responsible head, to the 
trial judges. 
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Uniform records of business are to be 
kept and reports made to the Chief Jus- 
tice as of August 1 in each year. Then 
in the last week of September the senior 
circuit judges of all the circuits shall 
meet with the Chief Justice in Washing- 
ton to advise as to the needs of their re- 
spective circuits "and as to any matters 
in respect of which the administration of 
justice in the courts of the United States 
may be improved. . . . Said conference 
shall make a comprehensive survey of the 
condition of business in the courts of the 
United States and prepare plans for as- 
signment and transfer of judges to or 
from circuits or districts where the state 
of the docket or condition of business in- 
dicates the need therefor, and shall sub- 
mit such suggestions to the various courts 
as may seem in the interest of uniform- 
ity and expedition of business.^' 

Emphasis may be laid upon prompt- 
ness in criminal trials through a provi- 
sion that the Chief Justice may call upon 
the Attorney General for a detailed report 
on pending cases. 

These provisions make the Chief Jus- 
tice head of a unified system, the senior 
judges of the Circuit Courts constituting 
with him a judicial council which will 
receive complete statistical reports and 
have full power to utilize the judicial 
power to the fullest extent through the 
transfer and assignment of judges. The 
system formerly had some elasticity, but 
this is extended and means is provided 
for an orderly and comprehensive admin- 
istration of the entire system on a basis 
of adequate information. 

Like most reform legislation, this law 
is tardy. Conditions have gone from bad 
to worse. The strong arm of the govern- 
ment, never more popularly demonstrated 
than through the eflBciency of criminal 
procedure in the District Courts, is seen 
to vacillate. The federal courts are in a 
very bad way. Delay promotes delay; 
continuances waste a court^s time; delays 
spawn appeals. The body of judiciary 
available, even with the accretions soon 
to be made under the new law, constitute 
but a very thin line of defense. 

But if any way out of the bogs and 



quicksands can be found it will be found 
under the powers established by the new 
act and through the administration of 
the Chief Justice, to whose intelligence 
and unselfish effort its passage is largely 
due. 

So much interest attaches to the act 
that we publish it herewith in full: 

An Act for the appointment of an addi- 
tional circuit Judge for the Fourth Judicial 
Circuit, for the appointment of additional 
district Judges for certain districts, provid- 
ing for an annual conference of certain 
Judges, and for other purposes. 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled^ That the 
President be, and he is hereby, authorized 
to appoint, by and with the advice and con- 
sent of the Senate, the following number of 
district Judges for the United States district 
courts in the districts specified in addition 
to those now authorized by law: 

For the district of Massachusetts, two; 
for the eastern district of New York, one; 
for the southern district of New York, 
two; for the district of New Jersey, one; 
for the eastern district of Pennsylvania, 
one; for the western district of Pennsyl- 
vania, one; for the northern district of 
Texas, one; for the southern district of 
Florida, one; for the eastern district of 
Michigan, one; for the northern district of 
Ohio, one; for the middle district of Ten- 
nessee, one; for the northern district of 
Illinois, one; for the eastern district of 
Illinois, one; for the district of Minnesota, 
one; for the eastern district of Missouri, 
one; for the western district of Mis- 
souri, one; for the eastern district of Okla- 
homa, one; for the district of Montana, one; 
for the northern district of California, one; 
for the southern district of California, 
one; for the district of New Mexico, one; 
and for the district of Arizona, one. 

A vacancy occurring, more than two years 
after the passage of this Act, in the office 
of any district Judge appointed pursuant to 
this Act, except for the middle district of 
Tennessee, shall not be filled unless Congress 
shall so provide, and if an appointment is 
made to fill such a vacancy occurring within 
two years a vacancy thereafter occurring in 
said office shall not be filled unless Congress 
shall so provide: Provided, however. That 
in case a vacancy occurs in the district of 
New Mexico at any time after the passage 
of this Act, there shall thereafter be but one 
judge for said district until otherwise pro- 
vided by law. 

Every Judge shall reside in the district or 
circuit or one of the districts or circuits for 
which he is appointed. 

Sec. 2. It shall be the duty of the Chief 
Justice of the United States, or in case of 
his disability, of one of the other Justices of 
the Supreme Court, in order of their senior- 
ity, as soon as may be after the passage of 
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this Act, and annually thereafter, to summon 
to a conference on the last Monday In Sep- 
tember, at Washington, District of Columbia, 
or at such other time and place In the United 
States as the Chief Justice, or, in case of his 
disability, any ot said justices In order of 
their seniority, may designate, the senior 
circuit judge of each judicial circuit. If any 
senior circuit judge is unable to attend, the 
Chief Justice, or in case of his disability, 
the Justice of the Supreme Court calling said 
conference, may summon any other circuit 
or district Judge in the judicial circuit whose 
senior circuit Judge is unable to attend, that 
each circuit may be adequately represented 
at said conference. It shall be the duty of 
every Judge thus summoned to attend said 
conference, and to remain throughout Its 
proceedings, unless excused by the Chief 
Justice, and to advise as to the needs of 
his circuit and as to any matters in respect 
of which the administration of Justice in the 
courts of the United States may be im- 
proved. 

The senior district Judge of each United 
States district court, on or before the first 
day of August in each year, shall prepare 
and submit to the senior circuit Judge of 
the judicial circuit in which said district 
is situated, a report setting forth the condi- 
tion of business in said district court, in- 
cluding the number and character ot cases 
on the docket, the business in arrears, and 
cases disposed of, and such other facts perti- 
nent to the business dispatched and pending 
as said district Judge may deem proper, 
together with recommendations as to the 
need of additional Judicial assistance for the 
disposal of business for the year ensuing. 
Said reports shall be laid before the con- 
ference herein provided, by said senior cir- 
cuit judge, or, in his absence, by the Judge 
representing the circuit at the conference, 
together with such recommendations as he 
may deem proper. 

The Chief Justice, or, in his absence, the 
senior associate Justice, shall be the presid- 
ing officer of the conference. Said con- 
ference shall make a comprehensive survey 
of the condition of business in the courts of 
the United States and prepare plans for 
assignment and transfer of Judges to or from 
circuits or districts where the state of the 
docket or condition of business Indicates the 
need therefor, and shall submit such sug- 
gestions to the various courts as may seem 
in the interest of uniformity and expedition 
of business. 

The Attorney General shall, upon request 
of the Chief Justice, report to said confer- 
ence on matters relating to the business of 
the several courts of the United States, with 
particular reference to causes or proceed- 
ings in which the United States may be a 
party. 

The Chief Justice and each Justice or 
Judge summoned and attending said con- 
ference shall be allowed his actual expenses 
of travel and his necessary expenses for sub- 
sistence, not to exceed |10 per day, which 
payments shall be made by the marshal of 
the Supreme Court of the United States upon 



the written certificate of the judge incurring 
such expenses, approved by the Chief Jus- 
tice. 

Sec. 3. Section 13 of the Judicial Code is 
hereby amended to read as follows: 

"Sec. 13. Whenever any district judge by 
reason of any disability or necessary absence 
from his district or the accumulation or 
urgency of business Is unable to perform 
speedily the work of his district^ the senior 
circuit Judge of that circuit, or. in his ab- 
sence, the circuit Justice thereof, may, if in 
his judgment the public interest requires, 
designate and assign any district Judge of 
any district court within the same judicial 
circuit to act as district judge in such dis- 
trict and to discharge all the Judicial duties 
of a Judge thereof for such time as the busi- 
ness of the said district court may require. 
Whenever it is found Impracticable to desig- 
nate and assign another district Judge within 
the same Judicial circuit as above provided 
and a certificate of the needs of any such 
district is presented by said senior circuit 
Judge or said circuit Justice to the Chief 
Justice of the United States, he, or in his 
absence the senior associate Justice, may, if 
in his Judgment the public interest so re- 
quires, designate and assign a district Judge 
of an adjoining Judicial circuit if practicable, 
or if not practicable, then of any judicial 
circuit, to perform the duties of district 
Judge and hold a district court in any such 
district as above provided: Provided, how- 
ever, That before any such designation or 
assignment is made the senior circuit Jud^e 
of the circuit from which the designated or 
assigned Judge is to be taken shall consent 
thereto. All designations and assignments 
made hereunder shall be filed in the office 
of the clerk and entered on the minutes of 
both the court from and to which a Judge is 
designated and assigned." 

Sec. 4. Section 15 of the Judicial Code is 
hereby amended to read as follows: 

''Sec. 15. Elach district Judge designated 
and assigned under the provisions of Section 
13 may hold separately and at the same time 
a district court in the district or territory to 
which such judge is designated and assigned 
and discharge all the Judicial duties of the 
district or territorial Judge therein." 

Sec. 5. Section 18 of the Judicial Code is 
hereby amended to read as follows: 

"Sec. 18. The Chief Justice of the United 
States, or the circuit Justice of any Judicial 
court, or the senior circuit Judge thereof, 
may, if the public interest requires, desig- 
nate and assign any circuit Judge of a Judi- 
cial circuit to hold a district court within 
such circuit. The Judges of the United States 
Court of Customs Appeals, or any of them, 
whenever the business of that court will per- 
mit, may, if in the Judgment of the Chief 
Justice of the United States the public in- 
terest requires, be designated and assigned 
by him for service from time to time, and 
until he shall otherwise direct, in the Su- 
preme Court of the District of Columbia or 
the Court of Appeals of the District of Co- 
lumbia, when requested by the .Chief Justice 
of either of said courts. 
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''During the period of service of any judge 
designated and assigned under this Act he 
shall have all the powers, and rights, and 
perform all the duties, of a judge of the dis- 
trict, or a justice of the court, to which he 
has been assigned (excepting the power of 
appointment to a statutory position or of 
permanent designation of newspaper or de- 
pository of funds) : Provided, hatoever, That 
in case a trial has been entered upon before 
such period of service has expired and has 
not been concluded, the period of service 
shall be deemed to be extended until the 
trial has been concluded. 

"Any designated and assigned judge who 
has held court In another district than his 
own shall have power, notwithstanding his 
absence from such district and the expira- 
tion of the time limit in his designation, id 
decide all matters which have been sub- 
mitted to him within such district, to decide 
motions for new trials, settle bills of excep- 
tions, certify or authenticate narratives of 
testimony, or perform any other act re- 
quired by law or the rules to be performed 
in order to prepare any case so tried by him 
•for review in an appellate court; and his 
action thereon in writing filed with the clerk 
of the court where the trial or hearing was 
had shall be as valid as if such action had 



been taken by him within that district and 
within the period of his designation." 

Sec. 6. Section 118 of the Judicial Code, 
as amended, is hereby further amended to 
•read as follows: 

"Sec. 118. There shall be in the second, 
seventh, and eighth circuits, respectively, 
four circuit judges; and in each of the other 
circuits, three circuit judges, to be appointed 
by the President, by and with the advice and 
consent of the Senate. All circuit judges 
shall receive a salary of $8,600.00 a year 
each, payable monthly. Each circuit judge 
shall reside within his circuit, and when 
appointed shall be a resident of the circuit 
for which he is appointed. The circuit 
judges in each circuit shall be judges of the 
circuit court of appeals in that circuit, and 
it shall be the duty of each circuit judge in 
•each circuit to sit as one of the judges of 
the circuit court of appeals in that circuit 
from time to time aocording id law: Pro- 
vided, That nothing in this section shall be 
construed to prevent any circuit judge hold- 
ing district court or otherwise, as provided 
by other sections of the Judicial Code." 

Sec. 7. All laws or parts thereof incon- 
sistent or in conflict with the provisions of 
this Act are hereby repealed. 

Approved, September 14, 1922. 



Walter F. Dodd's Book on State 
Government 

An excellent book entitled "State Qov- 
ernmenf^ has recently been published by 
the Century Company, The author is 
liTalter P. Dodd, of the Chicago bar, an 
authority of national repute on constitu- 
tional and political subjects. The manner 
of treatment is one which emphasizes 
state unity, the numerous subdivisions of 
state territory and power being considered 
as a part of an intc^ated state system. 

Mr. Dodd was called to the manage- 
ment of the Illinois Legislative Refer- 
ence Bureau when Governor Lowden was 
elected and assumed the great work of 
unifying one hundred or more separate 
boards and commissions as parts of an 
orderly executive department. The tech- 
nical side of the work, and the drafting, 
were entrusted to Mr. Dodd, the result be- 
ing the reorganization embraced in the 
Illinois civil administrative code, the first 
work of its kind and the most significant 
single instance of legislation in the his- 
tory of any state. This important work 
has led in the past three years to similar 
statutes in several states and to an exten- 



sion of Mr. Dodd's services in this field 
as special adviser. 

Probably no other writer on political 
science in our times has combined prac- 
tical experience with theoretical learning 
to the same degree as Mr. Dodd. His 
style is exceedingly clear and direct. The 
volume is invaluable as a concise exposi- 
tory treatment of the subject of American 
state government and has already been 
adopted as a textbook in several leading 
universities. 

Judicial institutions are dealt with in 
three chapters, embracing sixty pages. 
The chapters are entitled: The Work of 
the State Courts, The Organization of 
State Courts and The Adjustment of 
Judicial Organization to Present Judicial 
Tasks. This field of the judiciary has 
been neglected by political science writers 
so that such a concise and authoritative 
exposition cannot be found in any other 
volume. Since Mr. Dodd is himself a 
practicing lawyer he is fitted to deal with 
the courts with confidence. The third 
chapter is a critical survey of the adminis- 
tration of justice, executed with judicial 
fairness. It contains also a presentation 
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of such modern proposals as the unifica- 
tion of courts and administrative direc- 
tion of all the agents of justice. 

The author rendered very valuable as- 
sistance within the past few months as 
secretary of the Consolidated Courts Com- 
mittee, an organization of 1,000 members 
of the Chicago Bar asking for the consoli- 
dation of Cook County courts, which was 



finally effected in the new constitution. 
He had previously, in anticipation of 
the convening of the Constitutional Con- 
vention, prepared material covering the 
entire constitutional field, which was pub- 
lished by the state of Illinois in more than 
a dozen pamphlets and which constitutes 
a considerable body of material of great 
value for all workers in this field. 



Chief Justice Taft Addresses Bar Conference 



Duties and Opportunities of the Profession Must Be Met by Providing 
Organic Structure — American Bar Less Influential Than 
English Bar in Legislation 



The notable address of Chief Justice 
Taft on needed reforms in the administra- 
tion of justice in the federal courts, pub- 
lished in the August number of the Jour- 
nal, was not his only contribution to the 
sessions of the American Bar Association 
held in San Francisco. He spoke more 
briefly, and without notes, at the evening 
session of the Conference of Bar Associ- 
ation Delegates. The two preceding ses- 
sions had been devoted largely to consider- 
ation of bar organization and federation. 
The following address of Chief Justice 
Taft proved his faith in the growing 
movement for integrating the bar and 
providing it with means for accomplish- 
ing its public duties : 

Mr. President, Gentlemen and Ladies 
of the American Bar Association: The 
real reason why I am late is that Lord 
Shaw ventured to suggest that it would 
be an improvement in this country if 
judges had higher salaries, and I had to 
stay long enough to refute that utterly 
ridiculous and extreme idea. It is a great 
pleasure to be here tonight and to meet 
the representatives of these many bar as- 
sociations. I don^t think that the bar 
associations have been treated with proper 
respect by the members of the bar. I 
think the situation is getting better, but 
I do not think that the leading members 



of the bar have appreciated the responsi- 
bility that is on them to organize the best 
opinion of the bar and use that best opin- 
ion by means of bar associations. 

The bar, when organized, will be a 
powerful instrument for the cultivation of 
proper public opinion with reference to 
subjects that are normally within the field 
of bench and bar. And it should be a part 
of the duty of every lawyer to make that 
influence as strong as possible by organ- 
ization and by contributing to organiza- 
tion. That, I think, was the idea of Mr. 
Boot, and the idea of your present chair- 
man, in doing what has been so effectively 
done in bringing about this conference 
and meetings like this. 

Advantages of English Bar 

It has been my great good fortune to 
have been in Great Britain — in London — 
for three weeks during this past summer, 
and to try to estimate the cause of the in- 
fluence which the English bar exercises 
over legislation and over the framing of 
procedure necessary to make the admin- 
istration of justice effective. Of course, 
there is one speaking difference between 
our bar and the bar of Great Britain, in 
the fact that the law oflBcejs of the gov- 
ernment are by their systein necessarily 
a part of the majority in the House of 
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Commons, and a part of that majority 
who usually control in reference to meas- 
ures looking to the improvement of judi- 
cial procedure, and that in the House of 
Lords — the other branch of the legisla- 
ture — the Law Lords — those who are 
Lords of Appeal in ordinary, and the re- 
tired chancellors, and the acting Lord 
Chancellor, are all members of that body, 
and can take direct part in the introduc- 
tion and the framing of measures for the 
betterment of judicial procedure; and, 
therefore, the bar is directly represented 
by their own leading members in that 
body which makes the law of procedure 
and determines the machinery for doing 
justice. Then, too, they have four Inns 
of Court, from one of which every lawyer 
who comes to the bar must be called. 
These institutions, coming from the Dark 
Ages, so far back, indeed, that their origin 
is not distinctly known, exercise an influ- 
ence that makes for the betterment of 
everything that the profession is interested 
in — in the administration of justice, in 
the maintenance of professional character, 
because they exercise a very strict disci- 
pline upon their members, and in the sug- 
gestions of needed reform. 

Now, we haven't those things. You 
can't build up over night an institution 
of six hundred years^ standing in this 
country, but you can frame organizations 
which shall represent the best opinion of 
the bar, and those organizations, gentle- 
men, only continue to represent the best 
opinion of the bar when the best members 
of the bar regard it as their conscientious 
duty to take active part in the conduct of 
those organizations. 

In pleading for such organizations, we 
are not pleading for ourselves. We can . 
get along — those of us who are living on 
salaries that Lord Shaw thought were a 
little lacking, and those of you who are 
not dependent on salaries and are living 
on a good practice, you can get along ; but 
it is in the interest of the public that 
these organizations should take charge of 
public opinion and influence for the bet- 
terment of the administration of justice. 
They turn to the lawyers, they turn to 



judges, and they say, "What are you going 
to do to remedy the administration of jus- 
tice?" Lord Shaw had a little doubt as 
to the system of electing judges, and the 
primaries for the election of judges. Well, 
I thought to reassure him on that point. 
He said that he wondered whether it would 
make me as good a Chief Justice if I had 
to go to election next year for that pur- 
pose. I told him that doubts have been 
expressed upon that point, but I was will- 
ing to waive discussion. And I assured 
him that one of the strongest evidences of 
the wonderful power of self-government of 
the American people was the fact that we 
had survived with such a successful ad- 
ministration of justice and system of 
elective judges; that we had demonstrated 
what he was doubtful about, as to whether 
you could have two attitudes, a division 
in the psychology of a judge, so that he 
could be entirely impartial with respect 
to a case and administer justice without 
fear or favor on the one hand, and then 
have in the back of his head the tliought 
as to how that judgment might affect the 
primary that comes next year. And we 
had proven that it was possible and that 
it would be interesting to his Scotch 
metaphysical mind to find how we had 
weathered that problem and found the pos- 
sibility of administering justice under a 
system in respect to which he wished to 
be informed. 

Duty of Judges to Further Reform 

But, joking aside, gentlemen, the bar is 
on trial. I do not wish to say this is a 
crisis, that we have reached a parting of 
the ways, because that is too often used 
on too many occasions, so that it really 
doesn't mean much. We are working 
along and we are hoping for better things. 
We can improve only step by step, but 
certainly we can improve if we will only 
build our thoughts for better things into 
organizations that shall help those who 
wish to make things better, for I accord 
that desire to legislatures and to Congress. 
Help them by formulating a real public 
opinion of the bar through organizations 
that are so constituted that we have the 
right to say that they represent the full, 
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cfear, forcible opinion of"- that branch of 
the community engaged in the adminis- 
tration of the law — the bench and the bar. 
I believe that it is the duty of the bench 
to come close to the bar in matters of this 
sort. I know there are some who think 
that judges should hold themselves in an 
isolated way on every subject, and only 
decide the cases that come before them; 
but I do not agree with that view. I think 
a judge may take an interest in matters of 
legal reform and may be active in respect 
to it, and in the expression of opinion in 
regard to it, without in any way demean- 
ing himself or lessening the dignity of his 
oflSce. It certainly does not interfere with 
the weight of the testimony of a witness 



that he knows something about the subject 
of which he is talking, and that he knows 
it not from the mere theoretical side, but 
from the actual practice and the daily 
contact with the operation of the ma- 
chinery that has been furnished by the 
legislature for the doing of justice to all 
members of the commimity. 

I hope that this Association will con- 
tinue to grow and to prosper. I hope that 
it will be the means of making the Amer- 
ican Bar Association only the nucleus 
around which all the bar associations of 
all the communities, cities, counties, and 
states shall unite, to make one common 
concentrated effort to better the adminis- 
tration of justice. 



Progress in Bar Integration 



Alabama and Oklahoma State Bar Associations Sponsor Bills to Be 

Introduced in Legislatures- — Conference of Delegates 

Approves Bar Council Plan 



The idea of bar integration is marching 
on. This is evidenced especially by the 
third annual report of the Committee on 
Bar Organization of the Conference of 
Bar Association Delegates, and by recently 
completed bills to be sponsored by the 
State Bar Associations of Alabama and 
Oklahoma. 

The Conference approved the recom- 
mendation of- its Committee that in all 
bills of this nature provision should be 
made for a Council of the Bar. The text 
of the report, appearing below, will ex- 
plain the meaning of this term. It is to 
be hoped that the recommendation does 
not come too late to be incorporated in 
such drafts. If so it should be possible 
to amend the bills after introduction. The 
idea of providing for a council composed 
of the bar governors, the lawyer legislators 
and the attorney general to interest itself 
especially in legislation affecting the ad- 
ministration of justice is a very important 
one, and should commend itself to the 
minds of legislators. 



A strong committee of ' the Alabama 
State Bar Association, headed by Mr. 
Borden Burr of Birmingham, worked out 
a draft bill during the summer and sub- 
mitted it to the Democratic state conven- 
tion, which approved the draft and made 
it a part of its legislative program. 

The memorial of the committee to the 
convention contains such a good descrip- 
tion of the bill, and such strong reasons 
for its adoption, that it appears best to 
quote liberally : 

This committee has given to this impor- 
tant subject thoughtful, careful and seri- 
ous consideration. It has labored faith- 
fully to reach the best conclusions. It has 
examined judiciary systems and their re- 
sults in many of the states; has studied 
much of the available literature on the 
subject; has sought the benefit of advice 
of eminent lawyers and judges ; has made 
an earnest effort to harmonize differences 
and to present a real constructive service. 
It now begs to submit to tb^ Democratic 
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puty who in Alabama ims pienary power, 
and, therefore, final responsibility, the fol- 
lowing unanimous report of their study, 
investigations and conclusions as to legis- 
lative relief both for the bench and the 
bar.^ 

The Bar 

We present this first because we believe 
that curative action is here most needed, 
and because from the ranks of the bar our 
judges must be selected. 

Of all professions, we believe that ours 
carries the greatest responsibilities. Law- 
yers monopolize essential powers and func- 
tions. When a man receives a license to 
practice law he becomes a part of a nec*es- 
sary monopoly and, in Alabama, of an al- 
most uncontrolled one. Not .only does he 
represent men in their intimate personal 
relations, but he becomes 'a member of a 
profession charged with the highest duties 
to society; indispensable to self-govern- 
ment; in a major sense the framer of our 
laws, by whom they are to be enforced, 
and through whom they must be c-on- 
strued. The future of our Government 
depends upon the maintenance of justice, 
pure and unsullied. It cannot be so main- 
tained unless the conduct and the motives 
of our profession are such as to merit the 
approval of all just men. 

How are we facing this great responsi- 
bility? We are continually hearing criti- 
cism. The public holds the profession 
responsible for the misdeeds, incom- 
petency, ignorance and ineflSciency of any 
of its members. The sins of these, the 
running of cases, unfair settlements of 
claims, together with reports of the sacri- 
fice of clients' interests, defects in the ad- 
ministration of justice, the law's delays 
and technicalities, are gradually under- 
mining the confidence of the people in the 
profession of law, and, what is infinitely 
worse, causing them to lose respect for 
law itself. If the legal profession, as it is 
and should be, is to be charged with the 
derelictions, inconxp^tency and inefficien- 
cies of its members, then we submit that 



1. The committee also asked for a return 
to the Judicial nominatiner convention, but 
this request was denied. 



the profession should be given some au- 
thority over its members, should within 
proper constitutional and supervised lim- 
its be allowed to pass upon the qualifica- 
tions of its members and have the right 
of discipline over those who prove recreant 
to the standard that the public insists the 
profession should maintain. Under our 
present laws the legal profession is power- 
less to protect itself against the admission 
of the incompetent or of the corrupt. Su- 
pervisory rights of membership have been 
given by our legislatures to the- doctors, 
to the accountants, to the undertakers, but 
not to the profession charged with the pri- 
mary duty of upholding the law itself. 
Under our present laws, although the pro- 
fession is held responsible for all derelic- 
tions of its members, it has no power of 
discipline over them. It cannot become 
the judge of an accused member, but can 
only appear as its prosecutor, and then 
only by the institution of trials before 
juries. The existing law is also impotent 
in its very severity. It c^lls for the ex- 
treme penalty in every case, slight oi 
great, of suspension or expulsion, and 
leaves no room for the exercise of preven- 
tive cure by the administration, through 
the profession, of proper discipline to suit 
the particular case. 

We do not ask the exclusive right of 
passing upon the qualifications of our 
membership, but we submit that the legal 
profession, justly considered as an entity, 
should as an entity, have the cumulative 
right of saying that a lawyer not fit to 
associate with his fellow lawyers is not fit 
to associate with clients. We submit to 
your favorable consideration the approval 
of and the recommendation for passage 
by the legislature of the legislative act a 
draft of which is attached to this report. 
The following is a summary of the pro- 
posed bill : 

1. It creates a governing body desig- 
nated *^oard of Commissioners of the 
State Bar,'^ consisting of twenty-one mem- 
bers. 

2. The lawyers of the respective twen- 
ty-one judicial circuits of the state, by a 
mail ballot conducted under the supervi- 
sion of the Clerk of the Supreme Court of 
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Alabama, the Clerk of the Court of Ap* 
peals of Alabama, and the court reporter 
of the Supreme Court of Alabama, select 
the members of the Board. Following the 
election, the Board organizes by the selec- 
tion of officers,, none of whom are to re- 
ceive salaries except a paid secretary whose 
salary is not to exceed $200 per month. 
The Commission, upon organizing, are 
divided into three groups, holding office 
and at their first meeting their terms shall 
for one, two arid three years, respectively, 
be determined by lot, thus insuring a con- 
tinuity of policy in the administration of 
the affairs of the Commission. 

3. The Commission is given the power, 
subject to approval of its rules by the Su- 
preme Court of Alabama, to determine 
the qualifications and requirements for 
admission to the bar ; to conduct, through 
the present Board of Examiners, which is 
retained for such purpose, the examina- 
tion of applicants; to certify to the Su- 
preme Court the names of those found to 
be qualified; and to formulate rules gov- 
erning the conduct of persons admitted to 
practice law. 

4. The Commission is also given the 
power to pass upon and investigate com- 
plaints; to take disciplinary action by 
private or public reprimand, suspension 
from the practice of the law, or exclusion 
or disbarment therefrom, provided that 
all of its actions in reference to exclusion 
or disbarment must be by a majority vote 
of the commission and subject to the right 
of appeal by the accused to the Supreme 
Court of Alabama. Ample provision is 
made for representation before the Com- 
mission of the accused with all of his con- 
stitutional rights as to the conduct of his 
trial, carefully and amply preserved. 

5. The existing statutes relating to 
suspension and disbarment are left undis- 
turbed and unimpaired, so that, should 
the Commission fail to properly discipline 
offending attorneys, the public retains all 
existing laws. 

6. The act requires every member of 
the State Bar to pay an annual license fee 
of five dollars into the State treasury to 
be disbursed by the State Treasurer on 
the order of the Board of Commissioners. 



It likewise provides for annual meetings 
of the Bar, and excludes from the practice 
all persons not duly admitted and those 
whose license to practice has expired by 
disbarment, failure to pay license fees, or 
otherwise. It imposes no tax or cost upon 
the state resources other than the five dol- 
lars contributed as a license fee by the 
lawyers themselves. 

This act does not represent in its en- 
tirety the original thought of this com- 
mittee. On the contrary, its substance is 
the result of long study and research made 
by committees of the American Bar Asso- 
ciation, by many state bar associations, of 
laws in other states, and the comparison 
of laws now in existence here and else- 
where affecting doctors and .other profes- 
sions, and represents, so far as we know, 
the unanimous conclusion of all bodies 
and committees who have given this im- 
portant subject careful and serious con- 
sideration. In our judgment it is demo- 
cratic, because the members selected to sit 
upon the Board are elected by the votes of 
all the lawyers in the respective circuits of 
the state, and, therefore, fairly represents 
the profession of law in the State of Ala- 
bama. It will make of the Alabama State 
Bar Association a live, active body com- 
posed of all the lawyers of the state, with 
the opportunity for closer association, bet- 
ter acquaintanceship, mutual assistance, 
and more intimate knowledge of the needs 
of the Assocdation and its members. It 
unifies and brings together all of the law- 
yers of the state, and brings home to the 
individual lawyer his responsibility to the 
profession and provides him with power 
to discharge his duty. The profession has 
been scolded and exhorted so long that 
probably the lawyer would feel neglected 
if his critics should tjease. This bill gives 
to the profession, for the first time, the 
opportunity in a practical way to answer 
the critics, remedy the defects which Tiave 
been in many cases justly pointed out> and 
places upon the entire bar the responsi- 
bility for its membership. 

We earnestly urge the endorsement by 
this Convention of this proposed legisla- 
tion. 
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The Alabama and Oklahoma bills vary 
only in unessential details from sim- 
ilar drafts already published in the Jour- 
nal. {Vid. Vol. IV, No. 6, for the Ohio 
and Florida bills introduced in 1921.) 
The Oklahoma bill was drafted by a com- 
mittee of which Mr. H. D. Henry of Man- 
gum is chairman. It provides for a board 
of nine governors, three to come from each 
of three Criminal Court of Appeals judi- 
cial districts. 

The first two annual reports of the Com- 
mittee on Bar Organization submitted to 
the Conference of Bar Association Dele- 
gates have been printed in this Journal. 
(Vid. Vol. IV, No. 3, and Vol. V, No. 2.) 
The third report contains such an effective 
statement of .the reasons for seeking bar 
integration that it is presented herewith 
with only slight omissions. A more com- 
plete development of the Chairman's idea 
for a legislative council in the organized 
bar will be found in the reprint of his ad- 
dress to the New York State Bar Associ- 
ation, Jan., 1922, in Vol. V, No. 6, of this 
Journal. 

Report of Judge Goodwin's Committee 

As the Conference has twice approved 
the recommendations of its Committee on 
State Bar Organization, for legislation 
conferring on the state bars of the various 
states full powers of self-government, we 
feel that the scope of this third annual 
report should be confined to a short state- 
ment of the causes which led to such 
action on the part of the Conference, the 
suggestion which has since been made for 
a Bar Council, and the progress made in 
the several states since the last meeting in 
the direction of providing means of self- 
government on the part of the bar and 
giving it power to function successfully as 
a body politic. The action taken by this 
Conference and by many of the constituent 
bar associations represented here marks, 
we believe, an epoch in the history of the 
bar of the country. 

The conviction is growing that the bar 
of a state as a whole must be made con- 
scious of its duty to society, and be given 
through proper legislation, the power to 
perform it. 



Your committee recognizes that there 
are conditions in the country which, at 
the present moment, are causing grave ap- 
prehensions in regard to the stability of 
our social order, and believes that there 
has been no factor which has been so po- 
tent in fomenting discontent, as the feel- 
ing that justice is imperfectly adminis- 
tered and often prevented. The knowl- 
edge that lawyer criminals through crim- 
inal methods give protection to other 
criminals, and that success in litigation is 
too often the prize of unscrupulousness, is 
a most corrupting influence in our na- 
tional life. 

The world has seen all sorts of govern- 
ment successfully administered, but no 
government has been successful or perma- 
nent which did not give assurance of an 
impartial and efficient administration of 
justice. 

Justice is obviously the foundation of 
social order ; without it nothing is perma- 
nent — nothing is stable. Clearly the in- 
tegrity of the lawyer is as essential to suc- 
cessful judicial administration as the in- 
tegrity of the judge. 

The lawyer's position as a public official 
requires immunity from inquisition on ac- 
count of the confidential character of his 
relation to his client, and freedom from 
espionage. The position thus assured him 
puts it in his power, so long as he holds 
his office, to do evil with practical im- 
punity if he is so disposed, and to defeat 
the ends of justice, particularly in crim- 
inal cases. Subornation of perjury, spirit- 
ing away witnesses, and similar crimes 
may be easily detected, but are almost im- 
possible of proof in criminal prosecutions. 
We, therefore, emphasize the point that 
the possession of the office of lawyer gives 
the power to do wrongs against society 
which threaten its very foundations. 

We can not, however, lessen the priv- 
ileges of the office, or take away from the 
safeguards which protect communications 
between lawyer and client without giving 
judicial administration a tyrannical as- 
pect inimical to civil liberty. The lawyer 
must remain free and independent in the 
exercise of his sacred office and it is, there- 
fore, of paramount importance, that the 
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character of those who exercise its func- 
tions be free from suspicion. 

This Conference has already twice re- 
corded its opinion that the conditions re- 
ferred to require methods of bar govern- 
ment so potent and effective that no one 
will be able to retain the oflBce of lawyer 
who cannot continue to demonstrate that 
his conduct and character are in keeping 
with, the oflBce. We have, by resolutions 
twice adopted, approved the conclusion, 
that bar government is an essential to 
satisfactory judicial administration and 
the principle that the only just and effi- 
cient form of bar government and the only 
one in harmony with American institu- 
tions is self-government, and it has, there- 
fore, recommended, that the bar, as a 
whole, by appropriate legislation, be made 
master in its own house and responsible 
for the conduct of those who compose it. 

A Council for Legislation 

The fact that the lawyer holds a public 
office by commission from the state, makes 
it essential that there be lodged in the en- 
tire body power to see that the functions 
of the office are properly performed, and 
that in case of obdurate misconduct, the 
commission be speedily withdrawn. 

We do not, in this country, believe in 
the divine right of even a president or 
chief justice to retain his office if he be 
guilty of misconduct, but we are con- 
fronted with the fact that the office of law- 
yer is retained by many whose misconduct 
is notorious. 

The experiment tried here for a hun- 
dred and fifty years has shown that the 
bar cannot be governed effectively through 
the bench; the experience of centuries 
elsewhere shows that the bar can, when 
given power, govern itself and make the 
word ^lawyer" a badge of honor. 

The Conference has recommended a 
Board of Bar Governors, preferably 
chosen by districts, given full powers of 
bar government and, through control over 
funds paid into the state treasury as li- 
cense fees, the means to carry on activ- 
ities essential to the welfare of the bar. 

To this program your committee re- 
spectfuUy suggests the addition of a Coun- 



cil of the Bar to be composed of the bar 
governors, the lawyer members of the 
legislature, the attorney general of the 
state, and the governor of the state if he 
be a lawyer, and that the function of this 
Council be to consider suggestions for the 
improvement of the administration of jus- 
tice and changes in methods of bar gov- 
ernment. 

The thought is inspired by the fact that 
the lawyers of the legislative and executive 
branches of the government have through 
actual experience, in some cases extending 
over decades, an intimate knowledge of 
the history of judicial legislation which 
would make their counsel invaluable in 
the consideration of any proposal for bet- 
ter judicial administration. 

In the past we have in our bar associ- 
ations taken up such proposals, referred 
them to conmiittees, discussed them at an- 
nual meetings, and finally, sometimes after 
years of consideration formulated them as 
bills for legislative enactment, but have 
been shocked and grieved when the legis- 
lature which, of course, has the l^al re- 
sponsibility in the matter, has declined to 
accept our recommendations without in- 
vestigation and has been unable to find the 
time necessary for an independent investi- 
gation of its own. 

When we have urged that our recom- 
mendations be accepted as the representa- 
tives of the bar, the legislators have re- 
plied by inconsiderately pointing out the 
fact that we represent only a part of it 
and when we have at times somewhat tact- 
lessly suggested that we represented the 
best elements in the bar, the fact has been 
unpleasantiy brought to our consciousness 
that the majority of the lawyer legislators 
were not included in our organizations. 

But even if we represented the entire 
bar, we could not, as was suggested at the ' 
meeting of the New York State Bar As- 
sociation in 1922, expect the legislature to 
take its legislation out of a spoon and, we 
may add even one held in such competent 
hands, and it would still be desirable to 
have conference and counsel among the 
lawyers chosen to represent the bar and 
the lawyers chosen to represent the people 
of the State. 
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Your committee, therefore, recommend 
that in any proposal for a self-governing 
bar, there be included a provision for a 
Council of the Bar made up in the man- 
ner suggested above, but it does not sug- 
gest that such Council should have any 
part in the government of the bar — a 
function which ought, in its judgment, to 
be left entirely in the hands of its chosen 
representatives. 

Report of Progress 

In addition to the progress reported at 
the last annual meeting, we beg leave to 
submit the following: 

Idaho, The State Bar Association pre- 
pared a bill modeled on the lines recom- 
mended by this Conference, and while it 
submitted it to the legislature too late for 
action at the 1921 session, it is understood 
that the Judiciary Committee was gener- 
ally favorable to its passage. 

Michigan: The State Bar Association 
again endorsed the proposal for a self- 
governing bar and a bill before the legis- 
lature which had passed the Senate. 

Colorado, The proposal is on the pro- 
gram of the State Bar Association meet- 
ing, but its action will come too late to 
be included in this report. 

Kentucky. The State Bar Association 
has discussed the proposal, but as yet has 
taken no action. 

Alabama, The Association provided for 
the appointment of a committee to recom- 
mend the enactment of legislation "con- 
ferring upon the bar association such pow- 
ers and responsibility as they may deem 
advisable in reference to admission to the 
bar and disbarment therefrom." 

Souih Dakota. The proposal was on 
the program for consideration at the State 
Bar AssociatiQjD meeting July 19th and 
20th, but its action will come too late to 
be included in the body of this, report. 

Oklahoma, The State Bar Association 
has appointed a commitee to draft an act 
for the government of the bar and submit 
it at its next annual meeting. 

Florida. The Association approved a 
draft of a law giving the bar full powers 
of self-government and appointed a com- 



mittee to present the matter to the legis- 
lature. 

This same bill passed the Senate at a 
former session and the Secretary of the 
Bar Association adds: "We have every 
hope that the bill will be passed at the 
next legislature.*' 

New York, The State Bar Association 
referred the matter to a committee which 
is laboring on a bill which includes provi- 
sions for a Bar Council as well as the pro- 
visions for a Board of Governors, hereto- 
fore approved by the Conference. The 
lawyers of the State appear to look upon 
the measure as one which will also provide 
the means for securing a State Bar Build- 
ing at the capital, a project worthy of seri- 
out attention of every State Bar. If the 
bar is to be rec^ognized as a body politic, 
then suitable physical means for its func- 
tioning is desirable both at the capital and 
in the court centers at least. 

Tennessee, The State Bar Association 
heard a paper on this subject read at its 
last annual meeting in May, and while no 
action was taken, approbation of the idea 
was freely and quite generally expressed 
by the members. 

Louisiana, Your committee is in- 
formally and indirectly advised that the 
State Bar Association has appointed a 
committee to prepare a bill providing for 
a self-governing bar. 

Apparently substantial progress is being 
made and your committee therefore ask 
that this report be accepted and the com- 
mittee be continued. 

Bespectfully submitted, 
Clarence N. Goodwin, 

Chairman, 
Chicago, 111. 
James Bybne, 

New York City. 
W. H. H. Piatt, 

Kansas City, Mo. 
CoL. Thomas W. Shelton, 

Norfolk, Va. 
Clement Manlby, 

Winston-Sal^jn, N, C, 
San Francisco, Calif., 
August 8, 1922, 
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Illinois' Great Opportunity 



New Constitution Registers Remarkable Progress in Respect to Judiciary 
— Notable Features, of Draft Quoted and Explained 



The June, 1922, number of the Jour- 
nal contained an article on the new Illi- 
nois draft constitution, which is to be 
voted on Dec. 12. The proposed constitu- 
tion, so far as progress in judicial organ- 
ization is concerned, makes certain efforts 
in other states look very feeble. It con- 
fers upon the Supreme Court a broad 
rule-making power. It consolidates the 
seven courts of record of Cook County, 
which serve a population of three millions, 
into a single organization which has but 
two fixed divisions, one for civil and one 
for criminal business. The administra- 
tion of this great metropolitan court is to 
be through two chief justices, both chosen 
by the Supreme Caurt, which is empow- 
ered to lay down rules for their guidance. 

The work of the convention was not 
completed until September and at the 
last opportunity a change of some im- 
portance was made in the judiciary article 
by increasing the Supreme Court from 
seven to nine justices. This had been a 
sharply debated question. 

It is now possible to present the work 
of the convention in its final and unalter- 
able form after the conclusion of the work 
of the committee on phraseology and 
style. It does not appear profitable, how- 
ever, to present the entire article, with 
the accompanying schedule, for this would 
mean but little to the average reader with- 
out liberal annotation and explanation. It 
seems better to limit quotation and com- 
ment to the significant features, thus 
keeping the article within readable limits. 
By way of preface it may be well to say 
that Illinois now has a Supreme Court of 
seven members, only one of whom is 
elected in the district which embraces Chi- 
cago. There are four appellate court dis- 
tricts with sessions at Chicago, Ottawa, 



Springfield and Mt. Vernon, the judges of 
which are selected by the Supreme Court 
bench. The Supreme Court receives ap- 
peals in capital cases directly, but pro- 
tects itself from inundation on the civil 
side through certiorari in a manner 
similar to that employed in the federal 
court system. 

Outside of Cook County, which has 
nearly half the population of the state, 
there are seventeen circuits, each having 
three Circuit Court judges. These judges 
work together, sharing the responsibilities 
and equalizing the work in a measure. 
The plan is probably much better than the 
one-judge circuit, which is extremely com- 
mon, and especially better than the one- 
judge circuit when the circuit is coter- 
minous with the county. This plan is re- 
tained and will be a little stronger owing 
to the fact that Appellate Court appoint- 
ments, under the new constitution, will 
not reduce the working force of Circuit 
Court judges. Outside of Cook County 
there has been less dissatisfaction with 
• the Circuit Courts than in most states., 
notwithstanding a very defective system 
of pleading. 

The seven courts consolidated in Cook 
County are the following: 

1. The Circuit Court, with twenty 
judges. 

2. Thfi Superior Court, practically 
identical in all ways with the Circuit 
Court, and having also twenty judges. 

3. The Criminal Court of Cook 
County, which has no distinct staff of 
judges. 

4. The Municipal Court of Chicago, 
which will have a chief justice and thirty- 
six judges after next month's election. 

5. The Probate Court of Cook County, 
with one judge (and several assistants). 
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G. The Couuty Court of Cook County. 

7. The City Court of Chicago Heights. 

The sections of the new constitution 

which appear to merit special attention, to 

afford an idea of the proposed changes, are 

as follows: 

THE SUPREME COURT 

Section 87. The supreme court shall con- 
sist of nine Justices, one of whom, to be 
chosen by themselves, shall be chief Justice. 

If this method of choosing the chief 
justice results in longer tenure of the 
position than under the seniority and ro- 
tation plan now in effect, it will serve an 
excellent purpose. 

Section 88. The state shall be divided 
into seven districts for the election of Jus- 
tices. The district including the county of 
Cook shall elect three Justices, not more 
than two of whom shall at the time of their 
respective elections reside in the same 
county. Each of the other six districts shall 
elect one Justice. Until otherwise provided 
by law, the seven districts shall remain as 
at the time of the adoption of this constitu- 
tion. 

This is intended to guarantee Cook 
County two members of the Court, and no 
more. Another section makes the term 
of office ten years. 

Section 90. Whenever a quorum of the 
supreme court certifies to the governor that 
it is unable to dispose of pending cases with 
reasonable dispatch because of the death, 
disability or resignation of any Justice, the 
governor shall designate a Judge of one of 
the appellate courts to act as a Justice of 
the supreme court and receive the salary 
paid a Justice of that court until the vacancy 
is filled or the supreme court certifies to 
the governor that the disability Is removed. 
6uch designation shall not affect the term 
of such Judge. 

This is a feeble way of giving assist- 
ance to this important tribunal. It delib- 
erately cuts off the possibility of enlarg- 
ing the court to meet exigent demands 
and suggests that there is. something very 
personal about justice that can flow only 
from a certain specified few. However, 
like other sections which are criticised, it 
is fully as good as the old constitution. 

Section 91. The supreme court shall sit 
at the seat of government A majority of 
the Justices shall constitute a quorum and 
the concurrence of five shall be necessary 
for every decision. 

The requirement that five justices shall 
concur in every decision is intended to 



prevent working in sections and that will 
probably be its practical result. The ob- 
jection to this metliod is that under pres- 
sure of business the decisions tend to be- 
come the decisions of single justices, and 
the general participation which is implied 
is sacrificed in cases deemed less impor- 
tant. 

Section 93. The supreme court shall have 
exclusive power to prescribe rules of plead- 
ing, practice and procedure In ail courts; 
but rules not Inconsistent therewith may be 
prescribed respectively by other courts of 
record. Any rule of pleading, practice or 
procedure may be set aside by the general 
assembly by a special law limited to that 
purpose. 

This important section is interesting 
for its brevity. It protects the trial courts 
in their accustomed power of making rules 
of an administrative sort. The legislature 
is left with a veto power, and this is 
guarded so that no rule can be set aside 
by a resolution, by a section of an act 
devoted to another subject, or by implica- 
tion. 

THE APPELLATE COURTS 

Section 96. Each appellate court shall 
consist of three Judges or such multiple of 
three as the supreme court may from time 
to time determine. In appellate courts of 
more than three Judges the supreme court 
may assign the Judges thereof to divisions 
of three Judges each. Each division shall 
select a presiding Judge and the presiding 
Judges shall apportion the work of the court 
among the several divisions and perform 
such other administrative acts as may be 
necessary. 

This section is interesting in its recog- 
nition of the need for an administrative 
head to apportion and generally supervise 
the work. 

Section 97. Judges of appellate courts 
shall be appointed by the supreme court 
The terms of Judges of appellate courts . 
shall be six years. . . . The supreme court 
for cause shown of record may remove any 
Judge of an appellate court. 

The Supreme Court has been designat- 
ing Appellate Court judges from the Cir- 
cuits, which, of course, has been very 
much better than providing additional 
election districts and asking the scattered 
electorate to choose their Appellate Court 
judges. The plan has excluded politics 
and has worked well except that such selec- 
tions have necessarily deprived certain cir- 
cuits of needed trial judges. 
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It is important to note that there is no 
feeling that the exercise of the appointive 
power by the Supreme Court has reacted 
prejudicially upon that court. 

The foregoing section gives no added 
power to the Supreme Court unless it may 
be presumed that in occasionally going 
outside of the trial courts, to the bar, for 
its selections, it may choose with less wis- 
dom than the electorate would. There 
will doubtless be appointments from the 
trial bench and also directly from the bar, 
but when a vacancy is created in a Circuit 
by such an appointment, it can be filled 
and the trial court will not be deprived 
of a needed judge. The Appellate Court 
judges sitting at the time of the taking 
effect of the new constitution will remain 
for six years. 

Opponents on principle of all forms of 

judicial appointment will criticise Section 

97, although it makes but a very slight 

deviation from long-accustomed practice 

in Illinois, is sure to remedy one defect 

and makes it possible for the Supreme 

Court to pick some exceptionally capable 

lawyers for the.^e important courts. 

Section 98. The appellate courts shall 
hold such sessions as the supreme court 
may direct. 

This illustrates the disposition of the 
convention to confirm in the Supreme 
Court a practical superintendence of mat- 
ters which are often left to constitutional 
or statutory provisions that produce seri- 
ous evils. 

Section 100. Appeals from and writs of 
error to circuit and county courts may be 
prosecuted in all cases as follows: (a) to or 
from the supreme court in all criminal cases 
where the punishment allowed by law may 
be death or imprisonment in the peniten- 
tiary and In cases where a franchise or a 
freehold or the validity of a statute Is in- 
volved, (b) to or from the appellate courts 
in such other cases as may be prescribed by 
general rule of the supreme court and (c) 
to or from the supreme court in all other 
cases. Except as above limited the supreme 
court by general rule may prescribe the final 
Jurisdiction of appellate courts unless other- 
wise provided by law. 

The provisions for the Circuit Court, 

as the only general trial court outside of 

Cook County, present no novel features. 

The judges are to be elected as at present 

for terms of six years. 



THE METROPOLITAN COURT 

Section 12. (Schedule.) On May seventh, 
nineteen hundred twenty-three, the circuit, 
superior, criminal, county and probate 
courts of Cook county, the municipal court 
of Chicago and the city court of Chicago 
Heights shall be consolidated into one court 
to be l(nown as the circuit court of Coolc 
county and thereupon all such courts except 
that last mentioned shall be abolished. The 
offices of Judge and clerk of the city court 
of Chicago Heights shall thereupon be abol- 
ished. 

Section 13. (Schedule.) The Judges of the 
circuit, superior, county and probate courts 
of Cook county and the chief Justice of the 
municipal court of Chicago in office on May 
seventh, nineteen hundred twenty-three (ex- 
cept the Judges of the circuit and superior 
courts of Cook county made Judges of the 
appellate court of the first district by the 
adoption of this constitution whose offices 
as Judges of the circuit and superior courts 
of Cook county thereby cease to exist) shall 
be Judges of the circuit court of Cook 
county as thus consolidated and shall con- 
tinue to hold office during the terms for 
which they are respectively elected or ap- 
pointed and until their successors are 
elected and qualified. The associate Judges 
of the municipal court of Chicago In office 
on May seventh, nineteen hundred twenty- 
three, shall be associate Judges of the cir- 
cuit court of Cook county as thus consoli- 
dated and shall continue to hold office dur- 
ing the terms for which they are respec- 
tively elected or appointed and until the 
first Monday of June next following, respec- 
tively, when their respective offices as asso- 
ciate Judges of that court shall be abolished. 
There shall be elected to the office of Judge 
of the circuit court of Cook county for 
terms of six years, except as hereinafter 
otherwise specifically provided, on the first 
Monday of June of the years follow- 
ing: . . . (Here follow detailed provi- 
sions for succession. The office of "associ- 
ate Judge" is to cease as the present incum- 
bents complete their terms, until, at the end 
of seven years there will be no associate 
Judges In the court The limitation placed 
upon the powers of the associate Judges ap- 
pears in the section of the schedule next fol- 
lowing.) 

Section 14. (Schedule.) Such associate 
Judges of the circuit court of Cook county 
shall perform such Judicial duties as may 
be assigned to them In the classes of cases 
which would have been within the Jurisdic- 
tion of the criminal court of Cook county 
at the time of the adoptiorf of this constitu- 
tion and also in the classes of cases arising 
in the county of Cook which would have 
been Avithin the Jurisdiction of the munici- 
pal court of Chicago if they had arisen In 
the city of Chicago prior to the adoption of 
this constitution. During their respective 
terms of office as such associate Judges they 
shall receive the salaries allowed them by 
the laws In force on May first, nineteen 
hundred twenty-two, one-half of which shall 
be payable out of the state treasury and 
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one-half out of the treasury of the county of 
Cook. 

The theory of the merger is that the 
associate judges of the Municipal Court 
of Chicago shall not be benefited as in- 
dividuals; their salary remains the same; 
they gain, however, felony jurisdiction so 
that they can be utilized in a unified 
criminal court if thereto appointed by the 
Supreme Court. 

. Section 16. (Schedule.) The Judge of the 
county court of Cook county In office at the 
time of the adoption of this constitution 
shall continue to exercise during his term 
of office or until otherwise provided by law 
the same control and supervision over all 
matters of election as now provided by law. 
The general assembly prior to July first, 
nineteen hundred twenty-five, shall provide 
that all such authority and supervision shall 
devolve upon some elective county officer 
or officers. 

The Cook County Court judge has the 
entire control of the election machinery 
of the county, making the office one of ex- 
treme partisan importance. The disposi- 
tion made of this power is an excellent one 
and fair to all concerned. 

Section 17. (Schedule.) On December 
third, nineteen hundred twenty-three, the 
county and probate courts In each county 
(other than the county of Cook) where both 
exist shall be consolidated into one court 
to be known as the county court. 

Section 22. (Schedule.) The circuit court 
of each county Is hereby continued and on 
the first Monday of November, nineteen 
hundred twenty-seven, the circuit and city 
courts in each county (other than the county 
of Cook) where both courts exist shall be 
consolidated Into one court to be known as 
the circuit court and thereupon the offices 
of Judge and clerk of all such city courts 
shall be abolished. 

The effect of the foregoing sections is 
to merge Probate Courts in a few of the 
larger counties with the County Court, 
and to merge a few City Courts with the 
Circuit Court, in the interests of sym- 
metry. It will be a considerable gain to 
the judiciary as a system to get rid of 
these statutory courts of irregular powers 
and purposes. 

Section 107. Judges of the circuit court of 
Cook county shall be elected for terms of 
six years from the date of their election. 
At all elections for Judges the ballots there- 
for shall be separate and distinct from the 
ballots for non-Judicial officers. 

Section 108. The circuit court of Cook' 
county shall sit In the city of Chicago but 



provision may be made by law for holding 
sessions in other cities, villages or Incorpo- 
rated towns in the county having a popula- 
tion of at least five thousand whenever suit- 
able facilities for holding court are provided 
and maintained without expense to the 
county or state. 

Section 109. The supreme court shall es- 
tablish a civil division and a criminal divi- 
sion of the circuit court of Cook county. The 
supreme court from time to time shall as- 
sign Judges to service in the two divisions 
and shall designate a Judge to act as chief 
Justice of each division who shall have such 
administrative power and authority as may 
be provided by the supreme court. 

If there is to be any division whatso- 
ever in the court system of a large city it 
should be between civil and criminal juris- 
diction. Even then it would not be justi- 
fiable without provision for the exchange 
of judges from one division to another. 
Otherwise the constitution would lock up 
some part of the judicial power at times 
and seriously impede administration. 

The unification of the two divisions in 
this instance is effected through the Su- 
preme Court, which is given practically 
all of the power to control and hence must 
carry the responsibility. This does not 
imply that the justices of the Supreme 
Court will need to keep in touch with the 
details of administration. It means that 
they must appoint chief justices who will 
be equal to the demands of the positions. 
Their power to revoke appointments at 
will and make new ones will meet any 
exigency that may arise. Their power to 
lay down general rules for administration 
will permit of conferring any desired de- 
gree of autonomy upon the chief justices. 
The thing which is most indicated as a 
check upon these administrators is a pro- 
vision for departments in each of the 
two fixed divisions, each with a presiding 
justice with powers to be defined by the 
chief justice. That would surround each 
chief justice with a superintending staff, 
or cabinet of advisers, greatly assisting in 
the work of managing. 

A big reason for creating the separate 
criminal division was the success of the 
criminal court of Detroit and the feeling 
of Chicago delegates that reform in law 
enforcement was the biggest problem con- 
fronting the convention. Otherwise there 
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would hAve beea but one chief justice for 
the entire court. There is no sense in 
the objection that "it would be too big a 
job for one man." Success would depend 
upon the nature of the subdivisions and 
the relation of the chief justice to mem- 
bers of his council, or cabinet. If a rail- 
road, or a state or a nation can get along 
with a single executive, a court can. 

Objection is made to centering author- 
ity in the Supreme Court. There are 
strong theoretical reasons for preferring to 
make the community work out its own 
salvation, which it could surely do under 
a proper scheme of organization. But 
success may also be presumed from the 
plan adopted. Most of the Supreme Court 
justices will have slight personal knowl- 
edge of the stresses which make adminis- 
tration of courts in a metropolis difficult, 
but the impersonal nature of their control 
may in itself possess great value. The 
court can hear what interested persons 
say, and oflFer in proof, and then act, and 
that is precisely what it does in ordinary 
adjudication. « 

Section 110. The eupreme court may au- 
thorize the chief justices of the civil and 
criminal divisions Jointly, by and with the 
advice and consent of a majority of the 
Judges of the court, to appoint assistants 
who shall have such Judicial or other pow- 
ers and duties in respect to the business 
before the court as the supreme court may 
prescribe. The salaries of such assistants 
shall be fixed by the county board and paid 
out of the county treasury. 

This section, wisely developed, will be 

one of the most valuable ever drafted in 

this field. Expert assistants can do a 

great deal to relieve judges of their less 

technical duties. They can do all that is 

now done by masters in chancery and a 

great deal more, and the fees which they 

earn may be made to pay the entire cost 

of this branch of the service. 

Section 111. Electors of the county of 
Cook equal In number to one-tenth of the to- 
tal vote cast for president of the county 
board at the last preceding election may file 
in the circuit court a petition to submit to 
a vote the proposition whether the county 
shall adopt the system hereinafter provided 
for the appointment of the Judges of the cir- 
cuit court. Thereupon the chief Justice of 
the civil division of that court by an order 
entered of record shall call a special elec- 
tion for submitting such proposition within 
three months after such order Is entered. 



If the proposition is approved by a mftjority 
of those voting thereon such chief Justice 
shall declare It adopted. If it Is disapproved 
it shall not again be submitted for six years. 
Upon the adoption of the proposition the 
Judges in office shall continue in office until 
removed as herein provided. After the 
adoption of the proposition the manner of 
choosing Judges of that court shall be as 
follows: The governor shall fill any vacancy 
in that court by appointment from a list 
containing the names of not less than four 
eligible persons for each vacancy, nomi- 
nated by a majority of the supreme court, 
not more than one-half of such persons to 
be affiliated with the same political party. 
Thereafter each Judge shall hold his office 
during good behavior subject to removal as 
herein provided. On the first IMonday in 
June in the sixth year after the election or 
appointment of every Judge, or In the 
seventh year if the sixth is an even num- 
bered year, and on the same date in every 
sixth year thereafter the electors of the 
county shall be given an opportunity at an 
election to express their disapproval of such 
Judge. If a majority of those voting at any 
such election disapproves of any Judge his 
office shall become vacant at the end of 
three months after the election and for a 
period of six years thereafter he shall be 
ineligible to appointment as a Judge ot such 
court; if such Judge Is not disapproved, he 
shall continue in office and begin a new term 
on the day of such election. All elections 
under this section shall be conducted In the 
manner prescribed by law. 

The foregoing section explains itself. 
It is the result of two years of earnest 
crusading among the delegates by Mr. 
Amos C. Miller, ex-President of the Chi- 
cago Bar Association, who led the success- 
ful campaign for the re-election of 
twenty-one Cook County judges in 1921. 
The provision for the retirement of judges 
is the product of the fertile brain of the 
late Albert M. Kales, and has been re- 
ceived with favorable comment in many 
places. 

As to the probability of the plan being 
adopted one can only guess, but it seems 
to the writer that the public is much less 
attached to the principle of electing judges 
than are the politicians and lawyers. And 
a postal card vote by Cook County lawyers 
some time ago showed surprising drift 
toward appointment. 

Section 112. After five years from the 
adoption of this constitution the general as- 
sembly may divide the circuit court into, 
and the Jurisdiction thereof between, two 
courts both of which shall be governed by 
the provisions of this article so far as ap- 
plicable. No act providing therefor shall 
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become effective tmtir approved by a ma- 
jority of thoee voting on the question at a 
general election in the county of Coolc. 

This section is inserted to meet the 
objections raised to the consolidation of 
the courts, which does away with a hori- 
zontal division of jurisdiction and the re- 
sulting inferior court. 

COUNTY COURTS 

Section 113. In each county except the 
county of Cook there shall be elected in 
nineteen hundred twenty-seven and every 
six years thereafter a Judge of the county 
court except that contlnguous counties may 
by law be made a district in which one 
Judge shall be elected for all county courts 
in the district. An additional Judge shall be 
elected for every fifty thousand population 
or major portion thereof in a county or dis- 
trict above a population of fifty thousand. 
The term of every county Judge shall be six 
years from the date of his election. 

Section 114. In every such county there 
shall be a county court which shall have 
(a) original Jurisdiction of all matters of 
probate, guardianship, conservatorship and 
apprenticeship, the administration and set- 
tlement of estates of deceased persons and 
proceedings for the sale of real estate where 
required for the administration and settle- 
ment of such matters or estates, proceed- 
ings relating to taxes and assessments and 
their collection, and criminal cases below 
the grade of felony, (b) concurrent Jurisdic- 
tion with the circuit courts In testamentary 
trusts, construction of wills and partition 
of real estate where any such proceeding Is 
incidental to Its original Jurisdiction, (c) 
exclusive Jurisdiction of appeals from Jus- 
tices of the peace and (d) such other Juris- 
diction as provided by law. 

Section 115. County courts shall always 
be open for the transaction of business. The 
court shall sit at the county seat and shall 
also sit In cities In the county of twenty 
thousand population or more whenever suit- 
able facilities for holding court are provided 
and maintained without expense to the 
county or state. 

The County Court is an old landmark 

in Illinois judicial organization. It has 

had jurisdiction in civil cases to $1,000, in 

the trial of misdemeanors and preliminary 

examination in felonies, and in probate 

matters. The new draft pro\dde8 that 

County Court judges shall not practice 

law or hold any other oflSce. There will be 

an increase of salary to offset the losses 

from not practicing. This will dignify 

the court and the judgeship. 

JUSTICES OF THE PEACE 
Section 116. Justices of the peace and 
constables outside the county of Cook shall 
be elected or appointed In such towns or 



districts and suoh^ JuStlcer oil the peMe Shall 
have such uniform Jurisdiction as provided 
by law. They shall receive salaries from 
their respective towns or districts to be 
fixed by the county board. 

Section 117. The chief Justice of the civil 
division of the circuit court of Cook county 
shall appoint a Justice of the peace and a 
constable In each town or portion of town 
In the county outside the city of Chicago, 
each of whom shall hold office for two years 
unless sooner removed by such chief Justice 
for cause shown of record. An additional 
Justice of the peace and constable may be 
appointed in every such town or portion of 
town for every additional ten thousand popu- 
lation therein or major portion thereof above 
a population of ten thousand. Such Justices 
of the peace shall have the same Jurisdic- 
tion, and such constables shall perform the 
same duties In the part of the county of 
Cook outside the city of Chicago as like offi- 
cials in the rest of the state. The salaries 
of such Justices of the peace and constables 
shall be fixed by the county board and paid 
by the county. 

Section 118. The offices of Justice of the 
peace and constable or either of them may 
be abolished or restored in any town or dis- 
trict (or in any town or portion of a town 
in the county of Cook or In that part of the 
county of Cook outside the city of Chicago 
as a whole) by a majority vote of the elect- 
ors thereof voting on the question as pro- 
vfted by law.- 

These are believed to be the most 
advanced provisions concerning minor 
magistrates that have been written into 
any constitution in more than a century. 
As salaried officers they will exist only 
where needed. They will be subject to 
control. They may be appointed. A com- 
plete reform is accomplished for Cook 
County, where justices of the peace have 
in some instances been a scandal. Ap- 
pointed justices will approximate the fine 
service rendered in a few of the better 
suburbs by self-sacrificing lawyers. The 
only regret is that justices in other coun- 
ties are not attached to the County Courts 
as assistants, subject to the direction and 
control of the County judge. 

GENERAL PROVISIONS 

Section 121. The general assembly, upon 
due notice and opportunity for defense and 
for cause entered upon the Journal of each 
house, may remove any Justice or Judge 
upon concurrence In each house of three- 
fourths of Its members elected. All other 
officers mentioned In this article shall be 
removed from office on conviction for mis- 
demeanor In office. 

Section 122. Provision may be made by 
rule of the supreme court for the bringing 
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of actions or proceedings in which a merely 
declaratory Judgment or decree or order is 
sought and for authorizing the court to 
make a binding declaration of right whether 
or not any consequential relief may be 
claimed. 

Section 130. The supreme court may tem- 
porarily assign Judges of the appellate 
courts from one district to another and 
Judges of the circuit courts from one cir- 
cuit to another. 

Section 131. if a Judge of any circuit or 
county court is appointed Judge of an appel- 



late court, the vacancy so caused in the cir- 
cuit or county court shall be filled by ap- 
pointment by the supreme court The Judge 
so appointed to the circuit or county court 
shall serve until his successor Is elected 
and qualified. 

Section 27. (Schedule.) From and after 
May seventh, nineteen hundred twenty- 
three, and until otherwise provided by law, 
all matters of fees and costs connected with 
proceedings in the circuit court of Cook 
county shall be regulated by rules to be 
adopted by the supreme court 



Judicial Council in Missouri Constitution 



Good Provision Respecting Rule-Making Power — Creation of Inferior 

Courts- in Metropolitan Centers Offends Best 

Experience of Our Times 



General adoption of the principle of 
administratiye self-government for courts 
is on the way, as evidenced by the recent 
act of Congress relating to United States 
courts, by the reconunendation of the 
Massachusetts Judicature Commission for 
a judicial council to supervise the work of 
the courts of the commonwealth, and more 
recently still by the judiciary article re- 
ported to the Missouri Constitutional Con- 
vention by the Committee on Judiciary, of 
which Mr. J. A. CoUett is chairman. 

The outstanding feature of that com- 
mittee's report may be said to be its pro- 
vision for a council of judges to exercise 
rule-making and administrative powers. 
The same powers are conferred by the 
Illinois draft constitution, referred to 
elsewhere in this number, but the Supreme 
Court is made the judicial council in that 
state. 

In the proposed Missouri judiciary ar- 
ticle the council is composed of five judges 
of the Supreme Court, the three presid- 
ing judges of the three Courts of Appeals, 
three judges of the Circuit Court and 
two judges of the County Court. This 
representative body is more in keeping 
with the theory of the judicial council 
as known in other English speaking juris- 
dictions. There should be participation 



in rule-making by judges of all the courts. 
Under such a plan the judges most in- 
terested in such duties, and best qualified, 
can be selected. And the authority exer- 
cised by such a body is the authority of 
the entire judiciary, not the authority of 
a single branch. 

Before proceeding to a feature of the 
Missouri draft which must be criticized, 
let us quote from the report of the Ju- 
diciary Committee on this matter of 
judicial council. The committee say: 

Argument for Judicial Council 

"Another change made in the judicial 
code is the creation of a judicial council, 
which is to be composed of thirteen mem- 
bers — five to be elected from the Supreme 
Court by that court, three to be the Pre- 
siding Judges of the three Courts of Ap- 
peals, three to be Circuit Judges to be 
selected by the Circuit Judges of the 
State and two to be County Judges se- 
lected by the County Judges of the State. 

"This Council shall meet at least once 
a year (and oftener as may be required) 
at the seat of government. It has the 
power and it is made its duty to make 
and promulgate by vote of a majority of 
its members all the rules of practice and 
procedure pertaining to courts of record. 
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It also has the power when the business 
of the court requires it to, by rule or 
order, provide for the transfer of cases 
from one Court of Appeals to another and 
from one nisi prius court to another of 
concurrent jurisdiction. 

"It is believed that the vesting of such 
power in a judicial council to be com- 
posed of the judges of the courts is only 
an affirmation of the inherent power al- 
ready possessed by the judiciary to regu- 
late its own procedure, and that by ex- 
pressly vesting in this council this power 
the rides of practice can and will be made 
much more flexible and conducive to the 
speedy dispatch of the courts' business 
than under existing conditions. 

"The authority given this council to 
transfer cases from one Court of Appeals 
to another and from one nisi prius court 
to another of concurrent jurisdiction will 
result, your committee thinks, in an equal- 
ization of the work of the courts and wilf 
prevent accumidation and stagnation of 
business in some courts while other courts 
are idle and unemployed. Your commit- 
tee regards this change as a most import- 
ant one, which, it is believed, will meet 
the public demand for a more simplified 
and expeditious administration of jus- 
tice." 

The section which creates the judicial 
council reads as follows: 

Section 31. Judicial councih powers, dvr 
ties. There is hereby created a Judicial 
council consisting ot thirteen members who 
shall be selected by and from the member- 
ship of the courts of record of the State as 
follows: Five Judges ot the Supreme Court, 
the three presiding judges of the Courts of 
Appeals, three Judges of the Circuit Court 
and two Judges of the County Court; pro- 
vided that until the election of County Court 
Judges, as in this Constitution provided, 
there shall be five Judges of the Circuit 
Court on said Council. The Judicial Council 
shall meet at least once annually at the seat 
of government. It shall have exclusive power 
and it shall be its duty by a vote of at 
least a majority of its members to prescribe 
from time to time the forms and manner 
of service of writs and all other processes; 
the mode and manner of framing and filing 
proceedings and pleadings; of giviiig notice 
and serving processes of all kinds; of taking 
and obtaining evidence; drafting, entering 
and enrolling orders and Judgments; and, 



generally, to regulate and prescribe by rule 
the forms for the pleading, practice and pro- 
cedure to be used in all actions, appeals, 
motions and proceedings whatsoever in civil 
and criminal cases in all courts of record 
in this State, and when and as the business 
of the courts may require, it may by rule or 
order provide for the transfer of causes from 
one court of appeals to another and from 
one nisi prius court to another of concur- 
rent jurisdiction. When and as such forms 
ot practice and procedure shall be prescribed 
and promulgated by the Judicial Council 
all laws in conflict therewith shall be and 
become of no further force and effect The 
members of said council shall receive no 
compensation for their service in addition 
to that received by them as Judges, except 
they shall be paid their actual expenses in 
attending the meetings of said council, not 
exceeding the sum of five cents per mile 
each way actually traveled in going to and 
returning from said council and five dollars 
per day while in attendance. 

The committee proposal increases the 
Supreme Court from seven to nine mem- 
bers, and provides for work in three sec- 
tions instead of two, as at present. It 
retains the three Courts of Appeals sit- 
ting in St. Louis, Springfield, and Kan- 
sas City, but adds to the St. Louis quota. 
Thus far there is little change, but in 
the trial courts the draft strikes out boldly 
on new lines. 

The biggest proposal lies in the crea- 
tion of a County Court which is to have 
a broad jurisdiction, namely : 

Trial of misdemeanors and preliminary 
examination in felonies. 

Civil causes involving not more than 
$2,000, the Circuit Court having concur- 
rent jurisdiction above $1,000. 

Suits involving title to real estate re- 
gardless of the value of the property. 

Probate matters, juvenile matters (ex- 
cept in cities of 300,000 population) and 
forcible entry and detainer cases. 

The creation of this local court of va- 
ried and unusual jurisdiction is presumed 
to reduce the business of the Circuit 
Court, and it is provided that the present 
thirty-eight circuits shall be reduced to 
fifteen. This does not mean that there 
shall be a corresponding reduction in the 
nimiber of Circuit Court judges as their 
number is left to the legislature, but some 
reduction is evidently presumed. 
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Butlnett and Social Tribunals Proposed 

Various proposals in respect to both 
trial and appellate courts were made in 
the judiciary committee. Judge Ewing 
Cockrell of Warrensburg offered a novel 
suggestion of considerable attractiveness, 
which provided a functional division as 
the only division of trial jurisdiction. He 
would have one trial court in every county 
for the disposition of causes involving 
money and property claims, and another 
for the adjudication of divorce, probate, 
juvenile, domestic relations and criminal 
causes. 

This would mean one court for business 
interests and one for social interests. The 
judges of such courts would have the 
same salary and presumably the same 
dignity and status. The tendency would 
be to exalt the judicial functions in which 
public interests transcend those of indi- 
viduals, instead of making them inciden- 
tal to a tribunal which exalts the ordinary 
contested civil controversy. 

It may be that Judge CockreH's inter- 
esting proposal for functional differentia- 
tion in every county had something to do 
with the proposal for the County Court 
above outlined. If so, the spirit of the 
proposal was lost and the concrete result 
is to exalt the tribunals which serve busi- 
ness. To thom — the Circuit Courts — are 
reserved the causes involving the largest 
money demands, together with the felony 
cases, which, because of stiff penalties, are 
traditionally regarded as of great mo- 
ment. 

In the rural counties it is impossible 
to say that the proposed division of juris- 
diction would not work better than the 
present plan. It might be a considerable 
improvement. But the committee which 
framed the proposal, and applied it equal- 
ly to rural counties and to the city (coun- 
ty) of St. Louis and the county in which 
Kansas City lies, lacks understanding of 
the needs of metropolitan districts. 

Over thirty per cent of the people of 
Missouri live in the two largest cities. It 
is in these cities that the judiciary is most 
infested with politics and the problems of 
judicial administration are most difficult. 
So far as trial courts are concerned the 



problem before the Constitutional Con- 
vention is principally to devise a plan 
adapted to the large cities and failure to 
do 80 is pretty near one hundred per cent 
failure. 

The proposed county court, as applied 
to St. Louis and Jackson counties, is sub- 
ject to every objection that applies to the 
inferior tribunal in the large city. 

The real purpose in creating an inferior 
tribunal in a large city is to get unpopu- 
lar business out of the court in which the 
leading judges and lawyers perform their 
respective functions. 

The real reason for this purpose is that 
lawyers do not thrive on ^^pett/^ civil and 
criminal business, they do not compre- 
hend its vast civic importance and judges 
do not enjoy labor which keeps them in 
touch with human wretchedness and 
weakness. 

The plan which we criticize '^relieves" 
the Circuit Court, not only of much 
odious work, but also of the tremendous 
responsibility for coping with great pub- 
lic problems. It makes it even more "dig- 
nified" and its judgeships more sought 
after. 

Inferior Status Means Inferior Judge 

The obverse facts are these: that the 
court of inferior jurisdiction inevitably 
becomes inferior in the personnel of its 
judges and its bar. We mean, inevitably. 

Lawyers who frame an hierarchy of 
courts and protect their own interests do 
so more or less unconsciously. For the 
most part they have as little knowledge 
of the importance of the inferior criminal 
and quasi-criminal branches as of the 
work itself. Their interest is naturally 
in the court where they earn their money. 

There is far more opportunity for a 
single unworthy judge to wreck the pub- 
lic interests in an inferior court than in 
one higher up. No course of appeal will 
avail in most of the cases which are tried 
in the inferior court. The finest appel- 
late court system cannot help out a weak, 
dependent and unfeeling political judge 
in an inferior court. Only a few of all the 
people ever have any cases in the higher 
courts. Can they be expected to form 
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their ideas of the judiciary system from 
tribunals they know nothing of, except 
by hearsay, when they see rottenness in 
the courts provided for their causes ? 

The weakness of the inferior court 
judge is recognized in the term which the 
constitution makers give him, namely, 
four years, as against six for the Circuit, 
eight for the Appeals and ten for the 
Supreme Court judges. And this short 
term, with its inferior salary, is enough 
in itself to spell disaster for a court which 
has to do its work mainly without the 
guidance and supervision of a responsible 
bar. 

The inferior court which was projected 
for Cook county in the first draft of the 
Illinois revised constitution was, on the 
whole, less objectionable than the one 
here discussed, but the judges of the Mu- 
nicipal Court of Chicago, with years of 
experience in this field, joined in unani- 
mous protest, and convinced the com- 
munity and the convention that it was 
unsafe to tolerate any inferior tribunal 
in a modern judicial system. That pro- 
test was published in this Journal, Vol. 
V, No. 6 (April 1922). It applies fuUy 
to the criticized features of the Missouri 
draft. 

A constitutional convention sitting in 
this year of grace which does not shape 
a court system adapted to the enforcement 
of law in metropolitan centers fails in an 
obvious duty. There are scores of rea- 
sons why we do not administer criminal 
law efficiently, but the chief present defect 
undoubtedly is too small a percentage of 
convictions in the large cities. This is 
due largely to delays, both excusable and 
inexcusable. Delays account for the fail- 
ure of the state to secure convictions after 
magistrates or the grand jury, or both, 
have found probable cause. The delays 
are due mainly to having two grades of 
criminal courts, one for preliminary ex- 
amination in felony cases, and the other 
for trial. It is in the alley between these 
courts that a big percentage of the state's 
cases go to smash. 

If anything ever was proved this theory 
was proved when Detroit unified its crim- 
inal courts, abolished delay, and practical- 



ly did away with imdeserved failures to 
convict. 

In view of Detroit's brilliant success 
for more than two and one-half years, and 
the wide publicity given it at a time when 
law enforcement is one of the most dis- 
cussed of public topics, it is shamefully 
provincial of Missouri's delegates to per- 
petuate a system which never, in any large 
city, has yielded success, and to ignore 
the obvious solution, which lies in estab- 
lishing a separate unified criminal court, 
as Detroit did, or a unification of all trial 
courts, as was done for Cook county in 
the new Illinois constitution. 



Making Judges "Responsible" 

During discussion of the federal judi- 
ciary bill in the Senate a member con- 
trasted the amount of work done by 
appointed and elected judges to the dis- 
advantage of the former. There is a 
common fallacy of attributing any differ- 
ence which may appear at any time and in 
any jurisdiction to the mode of selection. 
Without unduly minifying the undoubted 
differences between appointed and elected 
judges it may be observed that the long 
tenure usually associated with appoint- 
ment is sometimes more responsible for 
good results than appointment. Length 
of service goes far to make an acceptable 
judge out of one who appears in his first 
years of service to be hardly above 
mediocrity. 

Analysing just one step further, it 
should be noted that there may be a great 
difference between a guaranteed long 
tenure and an average long tenure inter- 
rupted at intervals by elections. In some 
localities where judges are elected and 
changes are frequent, due to partisan poli- 
tics and other factors, an occasional judge 
will nevertheless hold office longer than 
the average judge appointed for good be- 
havior. Is this long term of the elected 
judge, punctuated by political dangers, 
different in its influence upon judicial be- 
havior from a long term which is free 
from personal dangers? Does the risk 
of defeat at the polls impel a judge to 
work assiduously and keep the dockets 
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clean, or does it distract his attention and 
lessen his eflBciency? 

While the answer to these queries will 
depend somewhat upon personality, there 
must be some broad average, and profes- 
sional opinion as to this is given in the 
following quotation from an editorial in 
Law Notes for May, 1922 : 

"As a matter of everyday experience 
and observation few attorneys believe that 
the judges are spurred to activity by the 
reflection that the likelihood of re-election 
will be increased if a good showing of 
volume of business dispatched annually 
can be made before the voters. That is 
something as to which the voters neither 
know nor care. The judge who is so un- 
fortunate as to be compelled by his sense 
of duty to render an unpopular decision 
sometimes suffers for it, but aside from 
that the quality and quantity of his judi- 
cial work has little or no effect on the vote 
cast for him. That, of course, is the great 
defect of the elective system of choosing 
judges. Undoubtedly in every jurisdic- 
tion there are judges who are indolent and 
procrastinating, just as there are lawyers 
whose briefs are never served in time and 
whose cases are never ready for trial. But 
^responsibility to the people' under the 
prevailing system of popular elections will 
never cure that fault. The best remedy so 
far suggested seems to lie in the organiza- 
tion of the bench so as to give some 
measure of supervision over the work of 
individuals, a system which has met the 
approval of most students of the problem 
of reform in procedure. Where the bench 
is so organized that the results obtained 
by each judge, both as to the state of the 
calendar and the percentage of reversals, 
are known to all its members, and there 
is some opportunity for an interchange of 
views as to methods— in other words, 
when the bench approaches its work as an 
organization and not as a number of iso- 
lated individuals — practically every mem- 
ber of the court will tend to approximate 
the results achieved by the most efficient 
members. This has been the result of or- 
ganization and co-ordination of judicial 
work wherever it has been tried. And 
with such a system, whereby judges im- 



prove by experience, the life tenure will 
become an aid to the eiRcient conduct of 
judicial work and not a possible incentive 
to lassitude therein/' 



Grand Jury Called Worse Than 
Useless in England 

One of the war time economies in Eng- 
land was a suspension of grand jury pro- 
cedure. Resumption of the ancient prac- 
tice brought forth pointed criticisms and 
protests. England^s difficulty concerning 
the grand jury today is similar to that 
experienced by the makers of Illinois' 
constitution in 1870. There was a strong 
fight for abolishing the grand jury, for it 
was seen then that it could not possibly be 
of any use to either state or accused in 
ninety-nine per cent of felony cases. But 
the need for it in the himdredth case, led 
to an absurd compromise which retained 
the system until such time as the legisla- 
ture might abolish it in all cases. Reform 
became impossible. 

England's way out is simple in the ab- 
sence of a written constitution, for it is 
necessary only to preserve the grand jury 
for cases which appear to offer it scope, as 
when there is public scandal or con- 
spiracy. In all other cases prosecution 
should be on information. 

Doubtless such a sensible plan will be 
adopted before long, because the absurdity 
of the grand jury as a compulsory feature 
of every felony case was demonstrated 
during the operation of the suspension act, 
and is. well voiced in the following quota- 
tion from The Law Times, London (Jan. 
7, 1922) : 

"By Order in Council made last month 
the Grand Juries (Suspension) Act, 1917, 
came to an end, and during the present 
year and thereafter, if no steps are taken 
by Parliament, this obsolete method of 
wasting time and money will again form 
part of our criminal procedure. Since 
1917 we have heard no suggestion of any 
miscarriage of justice due to the suspen- 
sion of the functions of grand juries, but 
we have heard of the saving of much time 
and money due to their temporary disap- 
pearance. His Honor, Judge Greenwell, 
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is reported to have said at Durham Quar- 
ter Sessions that the sole use of grand 
juries was to enable a guilty person to 
escape without a trial — a somewhat severe 
comment, and not very far from the truth. 
We know that the charge to the grand 
jury is not altogether distasteful t.o some 
of those who are called upon to preside 



at assizes and quarter sessions, but in 
these times when rigid economy in every 
department is essential the expense in- 
curred, which runs into many thousands 
of pounds, and the inconvenience caused 
to grand jurors and witnesses are not 
justified by the retention of a system that 
has no practical advantage whatsoever/' 
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The Struggle for Integration 

Bills to integrate the bar will be introduced in a number of legislatures early 
in 1923. This is as it should be. These bills will create issues and legislative 
struggles will ensue. It is to be hoped that the associations sponsoring these bills 
will be victorious, but even if all should fail, still a great deal of good will be done. 

The widespread interest in the organization of the bar is indicative of a new 
spirit in the profession. A sense of solidarity is being evolved. Heretofore the 
responsible element of the bar has been satisfied with a laissez faire philosophy and 
the irresponsible minority has traded on the immunity thus conferred. 

The feeling is growing now that the profession cannot afford to continue 
partly decent and partly rotten. It has got to clean house and the cleaning must 
start on the inside. If there is validity in the ideas for organization now current 
(and they have worked in every other country) and if the profession has enough 
spirit to fight the thing through, there can be no doubt as to the outcome of the 
struggle. 

Success is not likely to come, in most states, without a fight. This idea of 
bar integration is so unlike accustomed facts that it tends at the outset to provoke 
hostility. Most of the staunchest supporters of .the idea were at first in opposition. 
Rarely does one find an idea which has to make its way against such instant oppo- 
sition and yet succeeds in convincing practically all sincere investigators. 

It will be a salutary experience for the bar associations to rally their strength 
in a fight for the integration of the profession. Their members need to exert 
themselves for the welfare of the profession and the public. In being forced to 
think upon the issues involved they will come to have a better understanding of 
the position the legal profession should hold as a body corporate existing for the 
holy mission of administering justice. The practice of the law is essentially a 
public service and it can become, as it should, the most honored and trusted of the 
professions. To that end all lawyers who have a pride in their work should strive 
to win for the bar an organization which will permit it to work out its own salva- 
tion. Success may not come at first, but if the profession has enough self-respect- 
ing and public spirited members to deserve success, it will be won in due time, 
and the effort to advance that time will itself go far to create the siibstantial bene- 
fits which are sought. 

Introducing Nine New Directors 

The board of directors of the American Judicature Society has recently been 
increased from ten to nineteen members. This permits of making it more rep- 
resentative. The new members, taken alphabetically, are: 

Dean Henry M. Bates, of the University of Michigan I^aw School, who has 
proved, over a long period, his fitness to head one of the oldest, and one of the 
most progressive centers of legal scholarship. 

Charles A. Boston, of the firm of Hornblower, Miller and Garrison, New York 
City. Mr. Boston is one of the originators of the Legal Ethics Clinic, instituted 
by the New York County Lawyers' Association, and has been chairman of the 
committee from the beginning. He is at present also chairman of the Conference 
of Bar Association Delegates. 

Charles S. Cushing, of the San Francisco law firm of Gushing and Cushing, 
who is pre-eminent among Pacific Coast practitioners. 

Walter F. Dodd, of the Chicago Bar, who is an authority on constitutional 
and administrative law and author of the recently published work entitled State 
Government. 

Augustus R. Hatton, Professor of Political Science in Western Reserve Uni- 
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versify. Dr. Hatton has filled a unique role as field secretary for the National 
Municipal League, assisting in scores of cities to draft commission-manager charters. 
He has also counselled constitutional conventions and legislatures and is entitled 
to a large share of credit for the better organization of municipal government. 

William Draper Lewis, of the Philadelphia Bar, was formerly dean of the 
University of Pennsylvania Law School. His enthusiasm for higher educational 
standards was a powerful factor in bringing about the movement now on foot 
throughout the country. 

Amos C. Millar, former president of the Chicago Bar Association, headed the 
committee of that body which, in 1921, succeeded in securing the re-election 
of twenty judges who were slated for retirement by a predaceous political gang. 
His address concerning this triumph was published in the Journal for August, 
1921. 

Reginald Heber Smith, of the Boston Bar, is the author of Justice and the 
Poor, the book which followed a nation-wide investigation and became the 
cornerstone of the movement for legal aid through professional sources and for 
improved procedure for small claims. 

Major Edgar B. Tolman, former president of the Chicago Bar Association, 
succeeded the late Stephen S. Gregory as editor of the American Bar Association 
Journal. Major Tolman has long been an advocate of scientific procedure. His 
success as editor has made the entire profession of law his debtor. 



The American Law Institute 

The Juristic Center movement which originated in the American I>aw School 
Association, and was referred to in this Jounial (Vol. V, No. 6) has made a 
notable progress during the past year. A Committee on the Establishment of a 
f'ermanent Organization for the Improvement of the Law was formed from 
representatives of the bench, the bar and the legal teaching profession, with Mr. 
Elihu Boot as chairman and Dr. William Draper Lewis as secretary. This com- 
mittee has thoroughly canvassed the opportunity for improving the law, especially 
in lessening uncertainty and complexity, and has drafted its report. 

The report will be presented to a representative gathering of lawyers, judges 
and teachers to be held in Washington on February 23. There will be present 
representatives of the supreme and appellate courts of the state and nation, presi- 
dents of the leading bar associations, deans of law schools and representative 
practitioners. The matters presented in the report will be debated and settled and 
an organization will be created, probably under the title of The American Law 
Institute. 

The work to be undertaken presumably will involve what is best described as 
a "restatement" of the law with respect to subjects which suffer most from un- 
certainty and complexity. The product will bear no resemblance to an encyclopaedia 
or a digest. Nor will it be a formal code. The work will be more like Jenk's Digest 
of the Laws of England than any other work, but will be based on a wider author- 
ship and criticism, and will not purport to cover the entire law. Probably several 
years will be required to disix)se of a few topics. It is anticipated that the work 
will recommend itself to the practicing lawyer and to the judge to the end that 
one will quote it as authority and the other will rely upon it. So may its unify- 
ing and clarifying influence gradually improve the texture of our law. 

The projected work will emphatically not be a book-selling venture. It will 
be a united attempt on the part of bench and bar to cope with defects inherent 
in a system of law woven on three score looms. It should make a powerful appeal 
to the good sense and the imagination of every person who is interested in the 
growth of law. 
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Conciliation Law Held Valid 

North Dakota Supreme Court Sustains Act Which Established Con- 
ciliation for Small Controversies, In Notable Decision 



By the enactment of 1921 the state of 
N"orth Dakota blazed the way in concilia- 
tion procedure as applied to an entire 
state. That act has recently been held 
valid by the state Supreme Court in the 
case of Klein v. Hutton (September, 
1922 term), which was brought as a test 
case. The decision is a very important 
one in every respect as it will doubtless 
assist materially in the adoption of con- 
ciliation in some form or other generally 
throughout the country as a solution of 
the problem of administering justice in 
small controversies. 

The success of conciliation under the 
auspices of a successful city court was 
demonstrated first in Clevelaiul anrl then 



in Minneapolis and other Minnesota 
cities. The modern unified city court 
makes it an easy matter to apply prin- 
ciples of conciliation to causes involving 
small amounts. A trusted and disin- 
terested judge finds it easy to guide liti- 
gants to substantial justice at a cost which 
the traflRc can stand. 

But rural folk must have different ma- 
chinery. This was worked out in the 
North Dakota act which requires district 
judges to appoint conciliators at conveni- 
ent points in each county. The operation 
is under the control of the district judges 
throughout. The act is published here- 
with as a basis for consideration of the 
constitutional questions involved. 



North Dakota Conciliation Law 



An Act to Provide for Conciliation of Con- 
troversies and to Repeal Sections 9187, 
9188, 9189, 9190, 9191 and 9192 of the Com- 
piled Laws of North Dakota, 1913. 

Be It Enacted hi/ the Legislative Assem- 
bly of the State of North Dakota: 

1. COXCILTATION BOARDS CRE- 
ATED. It shall be the duty of District 
Court Judges to establish a Conciliation 
Board in each county of their respective 
districts within ninety days from the tak- 
ing eifect of this act. Each such Concilia- 
tion Board shall consist of such number 
of Conciliators as the District Court 
Judge of such county shall determine 
and he shall have power to increase the 
number thereof and to remove Concilia- 
tors at his pleasure, but at no time shall 
there be less than six members nor more 
than twelve members on any such board. 
These members shall not include the 
County Court Judge, who shall be an ex- 
officio member of the Conciliation Board 
for his county. 

2. ELIGIBILITY AND COMPEN- 
SATIOX. Every person having the quali- 
fications of a voter shall be eligible for 
appointment as Conciliator for the county 
in which he resides. Any member of the 
bar who acts as Conciliator shall not 



thereafter appear, in any subsequent pro- 
ceeding, on behalf of either party to any 
controversy submitted to. him as Concili- 
ator. The moving party to any contro- 
versy shall pay to the Conciliator a sum- 
mons fee of twenty-five cents in all ca«es 
involving a sum of ten dollars or less, and 
fifty cents in cases involving a sum of 
over ten dollars. In every case where 
conciliation is effected the acting Concili- 
ator shall be entitled to receive for his 
services the sum of one dollar where the 
amount of controversy is ten dollars or 
less, and two dollars where the amount is 
over ten dollars and less than one hundred 
dollars, and two per centum of the amount 
involved where the amount is over one 
hundred dollars; said amounts to be as- 
sessed against either party, or part against 
each, at the discretion of the Conciliator. 
Provided ; that when two or more Concili- 
ators participate in a hearing a like fee 
shall be paid to each of them. 

3. APPOINTMENT AND OATH. 
Conciliators shall be appointed and re- 
moved by order of the District Court 
judges for the counties in which they re- 
side, entered upon the docket of the dis- 
trict for each county. Within ten days 
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from the date of their appointmeut, and 
before enteriog upon the discharge of 
their duties, they shall take an oath of of- 
fice prescribed by the judge appointing 
them. 

4. ORGANIZATION. The District 
Court judge shall be chairman ex-officio 
of the Conciliation Board in each county 
of his district. He shall call such meet- 
ings of Conciliators as he shall deem 
proper, preside over such meetings and 
instruct Conciliators in respect to their 
duties. Upon his request any such Con- 
ciliator shall make report to him in writ- 
ing of his official acts. 

5. CONCILIATION PROCEED- 
INGS PREREQUISITE TO PROCESS. 
After the expiration of said ninety days 
no process shall be issued in commence- 
ment of a civil suit by any justice of the 
peace or by any other trial court unless 
the moving party shall file in c^urt a cer- 
tificate of a Conciliator showing that an 
attempt has been made to effect a settle- 
ment of the claim and that such attempt 
has failed; but the foregoing shall not 
apply to actions known as provisional or 
remedial remedies, actions involving title 
to or possession of real estate and suits 
involving over $200. Provided, however, 
that any District Court Judge in cham- 
bers may in a particular instance, on a 
proper showing, direct the issuance of any 
such process in any trial court without 
recourse to conciliation proceedings. 

6. APPLICATION FOR CONCILI- 
ATION. Any person presuming to have 
any civil claim not specified as an excep- 
tion in Section 5, before conunencing suit, 
shall request one of the Conciliators for 
the county in which he resides, or in 
which the person complaining [com- 
plained of] resides, to act as Conciliator. 
Thereupon such Conciliator, if qualified 
and able to act, shall summon by letter or 
telephone or personally the party com- 
plained of to appear before him at a cer- 
tain time. Upon the hour set for such 
conciliation hearing, if the parties are 
present, it shall be the duty of the Con- 
ciliator to hear the parties and their wit- 
nesses and to endeavor to effect an 
amicable settlement of the controversy 
agreeable to law and equity. Conciliators 
may, in their discretion, administer oaths 
and require statements under oath. They 
shall make no record of the evidence ad- 
duced, and no parts of the proceedings 



shall be admitted as evidence, or consid- 
ered at the trial of the case, and no Con- 
ciliator shall be competent as a witness 
in respect thereto in any subsequent pro- 
ceeding. 

7. CHANGE OF VENUE. At the 
time of the first hearing and before proof 
has been submitted by any party, the par- 
ties may by mutual agreement elect to 
submit their controversy to another Con- 
ciliator than the one first selected; and 
in such case the first Conciliator shall 
dismiss the proceedings and make no rec- 
ord of [or] report thereof. 

8. CONTINUANCES. CouciUators 
shall have power to continue their hear- 
ings from time to time to meet the con- 
venience of the parties. 

9. CONCILIATORS MAY SIT TO- 
GETHER. Conciliators shall have power 
to request the assistance of other Con- 
ciliators of their county in any concilia- 
tion proceedings, and in case two or more 
Conciliators officiate in respect to any con- 
troversy any one of them may certify the 
])roceedings on behalf of all. 

10. CONCILIATORS NOT 
OBLIGED TO SERVE. No Conciliator 
is obliged to act in any given controversy, 
and shall not act if he has any interest in 
the controversy or is a member of the im- 
mediate family of either of the parties, 
unless consent is given. In case no Con- 
ciliator convenient to the moving party 
is obtainable, then the County Judge of 
that county shall act as Conciliator. 

11. CONCILIATOR'S REPORT. In 
every case in which a Conciliator shall 
serve he shall forthwith certify to the Dis- 
trict Court if or his county the terms of the 
agreement, if any be effected. The report 
shall describe the claimant's demand and 
embody the terms of settlement, bearing 
the signatures of the parties. It shall be 
entered upon the docket of the District 
Court and thenceforth shall have the full 
force and effect of a judgment of the said 
court, but shall be subject to any terms 
concerning its satisfaction which the par- 
ties shall have agreed upon, and subject 
to the lawful orders of the judge for such 
District Court. 

12. FAILURE TO AGREE. In case 
the painty complained of shall fail to ap- 
pear at the conciliation hearing or for 
any other reason there shall be no settle- 
ment of the controversy by agreement of 
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the parties^ then the Conciliator shall give 
to either or both parties, upon request, 
his certificate to tiie effect that an at- 
tempt has been made in good faith by the 
moving party to effect a settlement of a 
controversy, which shall be concisely de- 
scribed, and that the attempt has failed. 

13. PERSONAL APPEARANCE. 
The parties to all conciliation proceedings 
shall appear in person, except that, for 
good cause shown, the Conciliator may 
permit a party to be represented by an- 
other person, not a member of the bar. 
Tn order to be so represented the party 
unable to appear shall authorize his rep- 
resentative to appear and act for him in 
effecting a settlement of the controversy 
by agreement, or by arbitration, if the rep- 
resentative shall so elec-t, and shall be 



boimd by the acts of his representative 
the same as if he were present in person. 

14. ARBITRATION BY CONCILI- 
ATOR. Whenever both parties shall agree 
in writing to submit their controversy to 
a Conciliator for his determination as ar- 
bitrator, the Conciliator shall receive the 
evidence and within five days make his 
award, which award shall be filed in the 
District Court for that county and be en- 
tered upon the docket as a judgment by 
award and shall have the full force and 
effect of a judgment of such Court. 

15. REPEAL. Sections 9187, 9188, 
9189, 9190, 9191 and 9192 of the Com- 
piled Laws of North Dakota, 1913, are 
hereby repealed. 

Approved March 10, 1921. 
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Tx THE Supreme Court 
State of North Dakota 
E. B. Klein, 

Plaintiff and Appellant, 
vs. 
W. H. Hutton, 

Defendant and Respondent. 

An appeal from the District 
Court of Burleigh Count}% 
W. L. Nuessle. Judge. 

(1) Chapter 38 of the Session Laws of 
1921, which provides for the conciliation of 
controversies, where the amount involved is 
1200 or less, is a valid enactment and in no 
manner contravenes, as contended, certain 
provisions of the Constitution of the United 
States or of the State of North Dakota. The 
appellant claimed that the act was invalid 
as contravening some of the provisions of 
the Constitution of the United States and 
many of the provisions of the State consti- 
tution. The grounds on which the uncon- 
stitutionality of the statute is asserted are 
so numerous that it would be impracticable 
to state them all in a syllabus. In the opin- 
ion they are fully analsrzed and decision 
made of them. 

(Syllabus by the court) 

Opinion of the court by Grace, J. 

JUDGMENT AFFIRMED. 

Messrs. Zuger ft Tillotson, Bismarck, N. D., 
Attorneys for Respondent 

M. Theo. Koffel, Bismarck, N. D., and R. C. 
Morton of Carrington, N. D., Attorneys for 
Appellant. 

John H. Wigmore, of Counsel, Chicago, 111., 
for the American Judicature Society, and 
Albert Kocourek, of Chicago, 111., Amici 
Curiae. 



Grace, J. 

This is an appeal from a judgment and 
for costs and disbursements. It will be 
conducive to a clear comprehension of the 
issues involved to set forth a concise state- 
ment of the material facts necessary to 
be stated: On the 6th day of December, 
1920 at Bismarck, North Dakota, the de- 
fendant executed and delivered to plain- 
tiff, his promissory note of that date in 
the sum of $60, bearing interest at 10% 
per annum, and due on demand. De- 
mand for payment of the note was duly 
made. No payment was made, except the 
sum of $2. At the time the action was 
commenced plaintiff was the owner and 
holder of the note. 

At the time of commencement of the 
action there was a duly appointed, quali- 
fied, acting conciliation board within and 
for the County of Burleigh, State of 
North Dakota, which was appointed by 
virtue of the provisions of Chapter 38, of 
the Session Laws of 1921, which repealed 
Sections 9187-9188-9189-9190-9191 and 
9192 of the Compiled Laws of North Da- 
kota for 1913. The plaintiff before com- 
mencement of this action did not file in 
any court certificate of a conciliator, 
showing any attempt to effect a settle- 
ment of the claim upon which the action 
is brought. He made no attempt to have 
his claim submitted to conciliation. Tn 
the action no provisional or ancillary 



Digitized by 



Google 



136 



JOURNAL OP THE 



remedy was sought nor was there involved 
therein title or possesison of real estate; 
nor has any district judge directed the 
issuance of process therein without re- 
course to conciliation proceedings. There 
are no otlier material facts. 

The complaint is in the ordinary form 
in such cases before the passage of the 
Conciliation Act. In substance the de- 
fense set forth in the answer is; that at 
the time of the commencement of the 
action, there was a duly appointed, quali- 
fied and acting conciliation board within 
and for the County of Burleigh, as pro- 
vided for under Chapter 38 of the Session 
Laws of 1921^, referred to in the answer 
as Senate Bill No. 158 of the 17th Legis- 
lative Assembly; that plaintiff before the 
commencement of the action did not file 
in any court a certificate of a conciliator, 
showing an attempt to effect a settlement 
of the claim upon which the action is 
founded; that such attempt has failed; 
that the action is not one in which a pro- 
visional or ancillary remedy is sought; 
that it does not involve title or possession 
of real estate, and, that no district judge 
directed the issuance of any process in the 
action without recourse to conciliation 
proceedings. 

Were it not that the ultimate issues, 
and innovation in the administration of 
Justice, provided for in the act in the kind 
of controversies to which it relates, con- 
cerns not only the social welfare of the 
citizens of this state, but indirectly may 
concern the welfare of the citizens of 
other states of the Union, should such 
other states or any of them at some future 
time see fit to follow the example of North 
Dakota in the enactment of a Concilia- 
tion Act, the first of the states to establish 
a state wide tribunal of conciliation, the 
case would be of minor importance, but in 
the circumstances the ease is manifestly 
one of unusual public interest. The case 
has been ably briefed by the counsel of 
both parties, and especially able and help- 
ful is the brief filed by Honorable John 
Wigmore of Counsel, author of the well 
kno^^Ti work on Evidence, which bears his 
name, who, from public interest, appeared 
on behalf of the American Judicature 
Society, and Herbert Harley and Albert 
Kocourek, who appear as Amici Curiae, 
and whose participation is also from pub- 
lic interest. 



The manifest purpose of the Act, is to 
facilitate, regulate and encourage a volun- 
tary adjustment of matters which other- 
wise would or may become the subject of 
legal controversies, where such amount 
does not exceed $200, and to provide a 
means to accomplish that end, the use of 
which will not necessitate invoking the 
powers and functions of the ordinary and 
regularly constituted courts of justice. 
Perhaps in this state from one-third to 
one-half of all civil causes involve not to 
exceed $200, any of which may be litigated 
from the lowest to the highest court, 
many of which in fact are so litigated, 
and which, had just a little common sense 
been applied to the facts by the litigants, 
would not have resulted in litigation. 
Xeither is it an unreasonable statement 
that the expenses of such litigation to the 
parties concerned will approximate the 
amount involved therein. However, the 
monetary loss in this class of litigation is 
not the full measure of the whole loss ; to 
ascertain the whole loss, there must be 
included loss of time, for time is of great 
value; if it were possible to get an ac- 
counting of all the time (consumed or lost 
by litigants in this state in all actions in- 
volving not more than $200, plus the loss 
of time by all witnesses, and that were 
applied to production of what may be 
termed necessities of life, the amount of 
such production and its value would be 
astounding. In addition to this, every 
law suit is a miniature war, in which the 
respective combatants are bringing into 
action, all their ingenuity, energy and re- 
sourcefulness for the purpose of acquiring: 
victory, and like war, when the battle is 
ended there still remains in the breasts of 
the participants, a certain amount of re- 
sentment against their late adversaries. 
The principle of encouraging private ad- 
justments of legal controversies embodied 
in the Act was in all probability derived 
from the laws of Norway and Denmark, 
where a conciliation system has been in 
use since 1T97. ^[any thousands of citi- 
zens of each of those countries later be- 
came citizens of our country, and of our 
state in particular, constituting therein a 
great body of our most respected citizen- 
ship, now, as at the time of the adoption 
of our constitution. 

The purpose of the Act being praise- 
worthy, seeking to maintain amicability 
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betweeu tliose who otherwise might be 
compelled to resort to expensive litiga- 
tions over claims witWn the amount speci- 
fied by the Act, it shovdd be sustained 
unless its provisions are inhibited by the 
fundamental law of the United States or 
of this State. That the act in various 
respects and for various reasons contra- 
venes in certain respects, the Constitution 
of the United States and that of the State 
of Xorth Dakota is the contention of the 
appellant. Appellant's contentions chal- 
lenging tlie validity of the Act are eight 
in number; each will be considered in the 
order adoj>ted in appellant's brief. 

' Point "1" 

Appellant contends that the Act is un- 
constitutional and contravenes Section 61 
of the Constitution of North Dakota, in 
that its title is defective. The title of the 
Act reads thus: "An Act to Provide for 
Conciliation of Controversies and to Re- 
peal Sections 9187, 9188, 9189, 9190, 
9191 and 9192 of the Compiled Laws of 
North Dakota for 1913." The provisions 
of Section 61 of the Constitution are as 
follows : "Xo bill shall embrace more than 
one subject, which shall be expressed in 
its title, but a bill which violates this pro- 
vision shall be invalidated thereby, only 
as to so much thereof as shall not be so 
expressed." 

The subject of the bill which became 
Chapter 38, is Conciliation of Contro- 
versies, that is, the subject matter or 
object of the bill is conciliation of contro- 
versies. Tt is evident that there could be 
no conciliation of controversies, unless 
there were a tribunal, conciliation board, 
or a conciliator or conciliators with 
powers to be exercised in a definite terri- 
tory, and before whom such controversies 
could be taken for conciliation; it is also 
clear, that in order for the tribunal or 
board to properly function, some form of 
organization would necessarily have to be 
provided and the powers and duties of the 
conciliators or a conciliator defined and 
his or their compensation fixed. Again, 
in order for the Board of Conciliation or 
the conciliators to function and to ac- 
complish the purpose intended, there 
would need to be some method of pro- 
cedure prescribed through which proceed- 
ings might be brought before them. A 
proper bill for the conciliation of contro- 



versies would designate some authority 
empowered to establish a conciliation 
board in a definite territory. It would 
specify a means of designating concilia- 
tors and their number, their eligibility, 
compensation, and in what manner they 
should qualify before entering upon the 
discharge of their duties, the extent of 
their jurisdiction and any limitations of 
it; provide for conciliation proceedings, 
as a prerequisite to process and provide 
for the repeal of other laws or sections of 
other laws in conflict with the Act All 
of these matters would be germane to the 
organization, jurisdiction and procedure 
of a tribunal or board, created for the 
conciliation of controversies. The bill 
under consideration cx)ntains all these 
essential matters or things and perhaps 
more of similar import to which specific 
reference has not been made. It consists 
of 15 sections, all of which are germane 
to the organization, jurisdiction and pro- 
cedure of the tribunal or board for the 
conciliation of controversies created by 
the Act. In short, the whole subject mat- 
ter of the bill relates to the conciliation of 
controversies. The subject of the bill is 
expressed in the title. The bill is valid 
and does not contravene the provisions of 
Section 61. State vs. Woodmansee, 1 N. 
D. 246; State vs. Haas, 2 N. D. 202; 
Martin vs. Tyler, 60 N. W. 392; Bye vs. 
Stafford, 4 N. D. 304; State vs. North 
Dakota Children's Home Society, 10 N. 
D. 493 ; State Finance Co. vs. Mather, 15 
N. D. 386; Powers Elevator Vo. vs. Pott- 
ner, 16 N. D. 581 ; State vs. Minneapolis 
& Northern Elevator Co., 17 N. D. 23; 
State vs. Blaisdell, 18 N. D. 55; State vs. 
Peake, 18 N. D. 101 ; McKone vs City of 
Fargo, 24 N. D. 53; 138 N. W. 967; 
State vs. McGillic, 25 N. D. 27, 141 N. 
W. 82; State vs. Turner, 37 N. D. 635; 
State vs. Brown, 38 N. D. 340. 165 N. W. 
520; Brown vs. Steckler, 168 N. W. 670; 
State vs. Hagen 175 N. W. 372; Herr- 
mann vs. Mobile County (Ala.) 80 So. 
112; Eeese vs. State (Ala.) 78 So. 461; 
Henry vs. State ex. rel. Welch (Ala.) 76 
So. 417; Lonshore vs. State ex. rel. Kroell 
(Ala.) 76 So. 33; Park vs. Pacific Fire 
Extinguisher Co. (Cal.) 173 Pac. 615; 
Anderson vs. Board of Com'rs (Col.) 189 
Pac. 294; In re School Code of 1919, 108 
Atl. 39; Eushton vs. State (Fla.) 78 So. 
345; Crowell vs. Akin (Ga.) 108 S. E. 
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791; Crawley vs. State (Ga.) 102 S. E. 
898; B. & 0. Ey. Co. vs. Town of Whit- 
ing, 161 Ind. 229; Stewart vs. Brady 
(lU.) 300 111. 425; 133 N. E. 310; 
Mitchell vs. Lowden, 123 N. E. 566; 
People ex. rel. Gash vs. Sweitzer, 282 111. 
171; People ex. rel. Fitzgerald vs. Stitt, 
280 111. 553 ; State Board of Charities and 
Corrections vs. Combs (Ky.) 237 S. W. 
33; McGregor vs. Allen, 33 La Ann 870; 
Sunderlin vs. Board of Supervisors of 
lona City, 119 Mich. 535; Giller vs. Mc- 
Carthy, 34 Minn. 318, 25 N. W. 637; 
State vs. Women's and Childrens Hos- 
pital Ass'n (Minn.) 184 N. W. 1022; 
Payne vs. Mahon, 44 N. J. L. ; Hayes vs. 
City of Hoboken (N. J.) 108 Atl. 868; 
State ex. rel. D' Alton vs. Ritchie, 119 N. 
E. 124; Couch vs. State (Teun.) 203 S. 
W. 831; Jackson vs. Bell (Tenn.) 226 
S. W. 207; State vs. McCornish (JJtah) 
201 Pac. 637; City of Richmond vs. Pace 
(Va.) 103 S. E. 647; Traveler's Insur- 
ance Co. vs. Township of Oswego (C. C. 
A 8th Cir.) 59 Fed. 58; Daley vs. Beery 
(N. D.) 178 N. W. 104, —X. D.— ; Wil- 
son vs. Fargo (N. D.) 186 N. W. 263; 
State ex. rel. Board of Education of De- 
vils Lake vs. County Auditor (X. D.) — 
X. D.— , — N. W.— . 

Point ''V' 

It is contended that appellant was de- 
nied the right of trial by jury secured by 
Section 7 of the State Constitution, which 
provides so far as material here: "The 
right of trial by jury shall be secured to 
all, and remain inviolate." Section 5 of 
the Act provides: "After the expiration 
of said ninety days, no process shall be 
issued in commencement of a civil suit 
by any Justice of the Peace or by any 
other trial court unless the moving party 
shall file in court, a certificate of a con- 
ciliator showing that an attempt has been 
made to effect a settlement of the claim 
and that such attempt has failed ; but the 
foregoing shall not apply to actions known 
as provisional or remedial remedies, 
actions involving title to or possession of 
real estate and suits involving over $200. 
Provided, however, that any District 
Court Judge in chambers may in a par- 
ticular instance, on a proper showing, 
direct the issuance of any such process in 
any trial court without recourse to con- 
ciliation proceedings." 



Section 6 deals with the application for 
a conciliation and the notice to be given 
by the conciliator to 'the party complained 
of and of the requirement of the party to 
appear before the conciliator. Section 12 
provides: "In ease the party complained 
of shall fail to appear at the conciliation 
hearing or for any other reason there 
shall be no settlement of the controversy 
by agreement of the parties, then the con- 
ciliator shall give to either or both parties, 
upon request, his certificate to the eflEect 
that an attempt had been made in good 
faith by the moving party to effect a 
settlement of the controversy, which shall 
be concisely described, anS that the at- 
tempt has failed." 

The meaning of these sections, as we 
view them, is simply this : that no action 
involving $200, or less shall be com- 
menced in any court, unless it coftie within 
some of the exceptions specified in the act, 
until the moving party, that is, the party 
who claims to recover, first shall have 
complied with the provisions of the act, 
and has received a certificate of the con- 
ciliator to the effect that an attempt had 
been made in good faith to effect a settle- 
ment of the controversy but that such at- 
tempt has failed. The certificate may be 
given to either or both parties. It is clear 
from the language of the act that after 
the procuring of such certificate by either 
or both of the parties, process may be 
issued, actions maintained and the right 
of jury trial obtained by the parties or by 
either of them in the same manner as be- 
fore the enactment of the conciliation 
act hence the right of jury trial is not 
denied. The right of "trial by jury," as 
that term is used in Section 7 of the con- 
stitution means a trial in court whether 
that court be a court of record or one not 
of record. A Conciliation Board such as 
is provided for under Section 120 of the 
constitution is not a court; it is a tri- 
bunal, a board, a table of peace where 
those who have certain kinds of contro- 
versies are invited to sit; this tribunal 
possesses none of the attributes of a court. 
There are various kinds of courts with 
varying powers and jurisdiction. Courts 
have the power in a greater or lesser de- 
gree of issuing process. Their power in 
this respect is derived from fundamental 
law, statutory law, enacted in pursuance 
of fundamental law, the common law, and 
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their own inherent powers. Black, in his 
dictionary in defining process, uses the 
following language, after giring limited 
definitions of it: ^^But in its more compre- 
hensiye signification it includes not only 
the writ of summons, but all other writs 
which may be issued during the progress 
of an action. Those writs which are used 
to carry the judgments of the courts into 
effect, and whidi are termed Snrits of 
execution,' are also commonly denomi- 
nated ^final process* because they usually 
issue at the end of a suit/' 

Courts, in addition to the power of 
issuing process have the right to hear, de- 
termine and decide legal controversies 
presented before them. Where any of 
these powers is lacking there is no court. 
The Board of Conciliation or any con- 
ciliator has not the power of issuing 
process. Upon an application for con- 
ciliation made, there is no power to issue 
process compelling the person against 
whom the claim is, to appear before the 
board or a conciliator. All the concilia- 
tor may do is to inform the party com- 
plained of by letter, telephone or person- 
ally, to appear before him at a certain 
time; but, if he does not appear, all the 
conciliator can do is to certify to that 
fact and to such facts as under Section 12 
may be properly included in this certifi- 
cate. He cannot determine nor decide 
the controversy, if there is objection by 
either party, as a court could. He may 
hear the controversy if both parties ap- 
pear for the purpose of affecting an 
amicable settlement between them where 
they agree in writing to submit their con- 
troversy to him; and when so authorized 
he may make an award. His power to 
make the award is derived through the 
written consent of the parties, while a 
court acquires its jurisdiction of the 
parties through process which it may law- 
fully issue. The conciliator exercises 
what may be termed his good offices not 
judicially, but in the manner prescribed 
by law in order to effect a settlement of 
the controversy, while a court proceeds 
by process and determines and decides the 
controversy regardless of the consent of 
the parties but through and by the exer- 
cise of judicial power. 

Points "3" and "4" 

It is contended that the act violates 



Section 13 of the Constitution of the 
State of North Dakota, and Articles 5 
and 14 of the amendments to the Consti- 
tution of the United States. Section 13 
relates to due process in criminal prosecu- 
tions. It defines certain rights possessed 
by one charged with the commission of 
the crime. It has no application here as 
this matter is a conciliation proceeding, 
relating to a promissory note. As to the 
Fifth Amendment of the Federal Consti- 
tution, it is sufficient to say that defend- 
ant may not invoke it. It is, we believe, 
i|uite firmly established by the decisions 
of the Federal Supreme Court, that tlie 
Fifth Amendment is a limitation of 
power of the Federal Government, and 
not of the power of the States. The pro- 
ceeding here is one before a board of con- 
ciliation, or before a conciliator, acting 
wholly under state legislation. Hunter 
vs. Pittsburgh, 207 U. S. 161; 52 Law 
Edition 151; Barron vs. Baltimore, 7 
Peters (U. S.) 243. 

The Act is not, as contended, a denial 
of due process of law under either the 
State or Federal Constitution. All process 
and every remedy which the appellant 
had at law, he still has. These have been 
in no way abridged nor taken away from 
him. All that is required of him is, that 
before resorting to such process and the 
use of such remedies, as a condition pre- 
cedent, he must possess the certificate of 
a conciliator, showing that the matter was 
submitted for conciliation, as required by 
the Act and no conciliation effected; 
unless the case is one which comes within 
some of the exceptions specified in the Act 
and in such event, no certificate is re- 
quired. Requiring such a condition pre- 
cedent to be performed before litigation 
may be initiated ig not a denial of due 
process of law, for after compliance with 
the terms of the Act, he may resort to 
process and employ whatever remedies at 
law he formerly had. Bequiring the per- 
formance of a condition precedent to 
litigation, such as contained in the Act, 
relates to the remedy to enforce the obli- 
gation and not the obligation ; and where 
an act such as this in some respects affects 
the remedy applicable to the enforcement 
of the obligation at the time of the pas- 
sage of the act, it is not invalid, if — as 
this Act does — it provide and permits to 
remain in force and effect an adequate 
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remedy for the enforcement of the obliga- 
tion. Oshkosh Water Co. vs. Oshkosb, 
187 U. S. 437; 23 U. S. R. 234; 47 Law 
Edition 249; Antoni vs. Qreenhow 107 
U. S. 468: 27 Law Edition 610; Memphin 
vs. United States 97 U. S. 293, 24 Law 
Edition 920; National Surety Co. vs. 
Architectural Decorating Co. 226 U. S. 
276; 57 Law Edition 221; 6 R. C. L. 
Page 359, Section 354. 

The plaintiff claims the Act unconsti- 
tutional on the ground that the Attorneys 
of this State have a valid and existing 
contract with the State to represent liti- 
gants in all courts and in all proceedings 
and that the Act impairs that contract. 
The law cannot be asserted to be invalid 
for this reason. The authority granted 
by the State to persons to practice law, 
after proof of proper qualifications pre- 
scribed by law, and after compliance with 
any statutory enactments in that respect, 
is not a contract right, but merely a 
privilege or license. The record does not 
show that appellant is an attorney. We 
assume therefore, that he is not one and 
hence, is not in a position to question the 
validity of the statute on the ground that 
it denies the right and privileges, which 
it is claimed, are secured to attorneys. 

Points five to eight both inclusive may 
be disposed of together. Appellant con- 
tends that the act contravenes Section 20 
of the State Constitution which reads: 
"No special privileges or immuiffties shall 
ever be granted which may not be altered, 
revoked or repealed by the Legislative As- 
sembly; nor shall any citizen or class of 
citizens be granted privileges or immuni- 
ties which upon the same terms shall not 
be granted to all citizens." An examina- 
tion of the act discloses that no privileges 
or immunities are granted except such as 
are applicable to all citizens or any of 
them under the circumstances and condi- 
tions expressed in the Act. All who are 
in the same situation are similarly 
affected. These principles, we l)elieve, are 
fairly supported by the following oases. 
Vermont Loan & Trust Co. vs. Whithed, 
2 N. D. 82; 49 N. W. 318; State vs. 
Hagen, 44 N. D. 306, 175 N. W. 372. 

Point 6 to the effect that the act denies 
litigants whose claims are within and sub- 
ject to the provisions of the Act, due 
process of law, has been above disposed of 
and needs no further consideration. Point 



7 is to the effect that the act is unconsti- 
tutional in that the legislature attempted 
to create a court with powers to hear and 
determine cases submitted to it, whicli 
court was not contemplated in the adop- 
tion of the constitution; and on the 
further ground that the act takes away 
the supervisory powers of the Supreme 
Court over all courts of the State. These 
and objections of a similar nature are 
easily disposed of by stating in substance 
what has already been stated, which is 
that the act does not create a court. It 
confers upon the conciliation board or the 
conciliators no judicial power. It simply 
established a tribunal by providing for 
the appointment of conciliators whose 
duties are defined by the act and relate to 
the settlement and not litigation of claims 
of the character of those mentioned in 
the act. The act in no way interferes 
with the powers of any court. It only re- 
quires certain preliminary steps to be 
taken with reference to the kind of 
claims mentioned in the act before the 
powers of the courts are invoked in the 
enforcement of them. 

Point "8" 

Under point 8, appellant contends that 
the conciliation act is not framed in ac- 
cordance with Section 120 of the Consti- 
tution, and further, that the procedure is 
so defective that a plea of res judicata 
cannot be asserted after the conciliation 
board has acted. Section 120 provides: 
"Tribunals of conciliation may be estab- 
lished with such powers and duties as 
shall be prescribed by law or the powers 
and duties of such may be conferred upon 
other courts of justice ; but such tribunals 
or other courts when sitting as such, shall 
have no power to render judgment to be 
obligatory on the parties, unless they 
voluntarily submit their matters of dif- 
ference and agree to abide the judgment 
of such tribunals or courts.'' The legis- 
lature, in accordance with this section, 
did establish a tribunal of conciliation 
and by law duly prescribed its duties and 
powers. Under the provisions of the act 
it cannot render its award binding on the 
parties unless the parties agree in writ- 
ing to submit their matters of difference 
to and agree to abide the judgment by 
award of such tribunal. The judgment 
bv award when so made may be entered 
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upon the docket of the District Court as 
a judgment by award and shall then have 
full force and effect as a judgment of the 
court. The provisions of the act in this 
respect, we think, are within 120 of the 
constitution. In all of the proceedings 
which may be or are required to be taken 
under the Act there is nothing of the 
nature of litigation in them ; nothing has 
been adjudicated in a judicial sense. The 
acts of the board and of the conciliators 
are administrative in character. The act 
does not confer upon them judicial power, 
but only power to bring about settlement 
if the opportunity oflfers in the manner 
contemplated by the provisions of the act. 
If a settlement is effected under Section 
14 of the Act, it is authorized to be filed 
in the District Court and has as a judg- 
ment by award, the same force and effect 
as a judgment of the court. But in doing 
these acts there is no exercise of judicial 
power by the board or a conciliator but 
the award when filed in the district Court 
is very similar to a confession of judg- 
ment in that court by the parties against 
whom the award is made. 

The claim of appellant that it would be 



impossible for a suitor or litigant in a 
subsequent action to plead a former ad- 
judication upon a claim determined by 
the board will not be considered ; it is not 
here involved. Appellant has asserted 
that conditions might arise, whereby if 
one is compelled to first submit his claim 
to the Conciliation Board, that the claim 
in the meantime might become barred 
through the expiration of the time within 
which under existing law he is required 
to commence his aci;ion. The appellant 
is in no position to raise that question, as 
it is not involved in this case. Appellant 
contends that the right of appeal is denied 
since there is no right of appeal from 
the conciliation board. This is effectively 
answered by again stating that a concilia- 
tion board is not a court. The act is a 
valid enactment. 

The judgment appealed from is af- 
firmed. Respondent is entitled to his 
costs and disbursements on appeal. 

Richard H. Grace, 
J. E. Robinson, 
A. M. Christianson, 
H. A. Bronson, 

L. E. BiRDZELL. 
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The appeal was from the District Court 
of Burleigh County, the Hon. W. L. 
iVuessle, who held the act constitutional. 

The brief of Theodore Koffel, counsel 
for Appellant, raised eight points. Alfred 
Zuger was counsel for Appellee and the 
American Judicature Society was per- 
mitted to file its brief as amicus curiae. 
Prof. Albert Kocourek, of N"orthwestern 
University Law School, was mainly re- 
sponsible for the Society's brief, Dean 
John H. Wfgmore being of counsel. The 
last named brief is much too long to repro- 
duce here, but, as it may prove instruc- 
tive, portions of general interest are 
quoted. Persons wishing the entire argu- 
ment may obtain copies of the brief by 
applying to the secretary of the American 
Judicature Society. 
May it please the Court : 

1. As between the immediate parties, 
the controversy here is of little import- 
ance. It concerns an action on a promis- 
sory note of sixty dollars. The ultimate 
issues, however, are of considerable mag- 



nitude, involving questions of social wel- 
fare not only of the State of Nortli 
Dakota but of every state in the Union. 

North Dakota has the enviable distinc- 
tion of being the first state in the Union 
to put into effect a state-wide tribunal of 
conciliation. The fate of this tribunal of 
conciliation is at stake in this cause. The 
action of this court in this cause will be- 
come a landmark for the existence of this 
tribunal. 

2. Legislation having for its purpose 
the regulation or encouragement of vohxn- 
tary adjustment of legal controversies, 
when limited to disputes involving not 
more than two hundred dollars, must be 
looked upon as directed toward the prob- 
lem of administering justice efficiently 
and ecpnomically in small causes. There 
has been a growing conviction that our 
typical American judicial system has not 
been efficient in determining such small 
controversies. In an address on this sub- 
ject, ex-President (now Chief Justice) 
William Howard Taft said: 
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"The greatest question before the 
American people is the improvement of 
the administration of justice, civil and 
criminal, both in the matter of its prompt 
dispatch and the cheapening of its use.'^ 

About one-half of all civil causes in- 
volve not more than two hundred dollars, 
and a great majority of all the people 
never participate in causes involving a 
greater amount. The causes in which the 
really poor are involved are practically 
all in this class. 

The courts are necessarily constituted 
of such a nature as to enable them to 
adjudicate the most involved and difficult 
controversies, and judicial procedure has 
been evolved with a view necessarily to 
adapting itself to such causes. The right 
to trial by jury in all but the smallest 
causes results very generally in expense out 
of proportion to the amounts involved. 
This expense is usually borne by both 
parties to litigation and by the public as 
well. 

Various efforts have been made to 
simplify and cheapen judicial procedure 
in small causes and to this end the Car- 
negie Foundation for the Advancement 
of Teaching caused a nation-wide investi- 
gation to be made resulting in the "Re- 
port on Justice and the Poor," by Regi- 
nald Heber Smith (Carnegie Foundation 
for the Advancement of Teaching, 1920). 

In this volume the author reports on 
various methods of reducing the cost of 
administering justice in small causes, in- 
cluding c-onciliation courts and concilia- 
tion procedure. 

It is commonly understood that the 
spirit of the law favors voluntary adjust- 
ments of legal controversies. The aim of 
.the substantive law is to express rules so 
clearly that individuals will precisely 
know their rights and duties, thus obvia- 
ting controversies. But the law has not 
attained this desirable end, and tends, in 
this period of rapid development of com- 
mercial, industrial, and social interests, 
toward growing complexity. Even if the 
law were ideally clear there would still be 
a large class of controversies arising from 
misunderstanding and misinterpretation 
of facts. It is doubtless true that more 
controversies are settled without recourse 
to litigation than ever reach the courts. 
To that extent, the automatic adjustment 
of disputes is favored by the courts, pro- 



viding always that settlements are free 
from the element of duress. But if the 
cost of litigation is excessive, in propor- 
tion to the amount claimed, duress is 
priesent and the wholesome process of vol- 
untary adjustment is more or less vitiated 
and claimants often remain unsatisfied 
after "settling*^ their claims. 

The need for reducing the cost to the 
public is also a subject for legislative con- 
sideration. 

3. The principle of encouraging pri- 
vate adjusianents of legal controversies 
by law derives in this country from the 
laws of Norway and Denmark, where a 
conciliation syst«n has been in vogue 
since 1797, at which time these countries 
were xmder one government. (A very 
good description of the Conciliation 
Boards of Norway will be found in the 
Atlantic Monthly magazine. Volumes 68 
and 72, the author being Nicolay Grev- 
stad.) 

In Norway, a Conciliation Board con- 
sists of two officials, one of whom acts as 
chairman and the other as clerk. There 
is a board for every village of twenty or 
more families, for every parish, and for 
every city. These officers are chosen to 
serve for three years at a special election 
by the voters of the district and are nomi- 
nated by the city or parish council. They 
receive no salaries and their fees are 
limited to twenty-five cents for the sum- 
mons and fifty cents in case an adjustment 
is effected. The boards meet every week 
in the cities and every month in the 
country districts. 

Except in certain classes of cases of an 
emergency nature, no action can be com- 
menced in a Norwegian court of law un- 
less an attempt has been made to effect 
conciliation before the appropriate board. 
To secure the services of the board the 
claimant writes a letter in which he sets 
forth his grievance or claim. The person 
complained of is cited to appear before 
the board. He is not compelled to attend. 
If he fails to attend, the board will grant 
a certificate of failure, which, on presenta- 
tion to the clerk of court, will permit the 
claimant to begin an action at law. 

Attendance must be in person imless a 
party is unable to attend, in which case 
he may be represented by another who is 
not a lawyer. 

AH statements made before the board 
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are privileged and cannot be divulged 
subsequently in any trial. The board 
hears the statements of both parties and 
their witnesses and receives any farther 
relevant evidence and counsels a determi- 
nation of the controversy agreeable to law 
and equity. Either party may refuse to 
agree to any terms which are proposed 
and in case of failure to agree, a certi- 
ficate of failure will issue which will per- 
mit of formal litigation. 

If an agreement is eflFected the concilia- 
tors reduce it to writing, the parties sign 
it, and it is then recorded and can be en- 
forced the same as a final judgment. 

Mr. Grevstad presents figures show- 
ing that a very large proportion of all 
matters presented to conciliators in Nor- 
way are adjusted finally to the satisfac- 
tion of the parties without reaching the 
law courts, and that a considerable pro- 
portion of the remaining matters are sub- 
mitted forthwith to the conciliators for 
them to arbitrate, as provided by the con- 
ciliation law. 

This practice has remained in the law 
of both Norway and Denmark for more 
than a century and was retained in the 
latter country after the revision of the 
Danish Code in 1916. 

The effect of this practice is not to deny 
any party of his right to a day in court. 
It does, however, prevent the moving 
party from securing process of court and 
dragging his opponent into court, until he 
shall have given the opposing party an 
opportimity to discuss terms of settle- 
ment. This is the essence of the law. 

It is thus seen to be a measure of pro- 
tection to individuals against random or 
spiteful litigation or threats of litigation. 
Every person is assured by the law that 
he need not fear actions begun without 
notice, whether in good faith or not. 
Notice must be given to any person before 
he is put to the grievous expense of de- 
fending his property and his reputation. 

The law obviously aims at creating the 
best environment for an adjustment 
founded upon law and deriving from the 
facts of the case. The parties are re- 
quired to meet before duly qualified oflB- 
cers who will maintain order and see that 
each party has full opportunity to state 
his case. The privilege against using 
statements then made in a subsequent 
action enables both parties to disclose 



frankly all the facts which they know. 
Finally, the conciliators, having experi- 
ence in guiding parties to a just settle- 
ment, counsel with respect to the terms 
of agreement. The parties listen to this 
cotmsel, knowing that they are entirely 
free to decline to accept it. Any agree- 
ment thus reached is purely voluntary and 
hence leaves in the minds of both a sense 
of satisfaction. Whether or not an agree- 
ment is effected, very little expense is 
created to either party, and none whatever 
to the public. Such is the environment 
favorable to just settlements under the 
laws of Norway and Denmark. 

The State of North Dakota was settled 
largely by people of Scandinavian descent, 
which probably accounts for the provision 
for conciliation tribunals in the Consti- 
tution (Sec. 120). 

The experience of many North Dakota 
people with conciliation inr their native 
countries also explains largely the nature 
of the statute entitled "An Act to Provide 
for Conciliation of Controversies," etc., 
approved March 10, 1921. The procedure 
laid down in this act follows very closely 
the procedure provided by the Norwegian 
and Danish Codes. 

It is submitted that the procedure pro- 
vided by the act for conciliation is not 
properly and strictly judicial procedure. 
It looks to operation as a step preliminary 
to judicial procedure, being in this respect 
on the same footing as voluntary arbitra- 
tion. The fact that the legislature pro- 
vided for the selection of Boards of Con- 
ciliation for the several counties of the 
state by judges of the District Court will 
not in itself define the procedure thus 
provided as judicial procedure, because 
the legislature could just as well have 
provided for the election of conciliators 
or their appointment from any other 
source. It is not until an agreement is 
effected and is recorded in a court that 
judicial procedure applies. The fact that 
the act is liniited to controversies involv- 
ing not more than two hundred dollars 
indicates that the legislature had in mind 
the solution of the problem first outlined, 
that of making adjudication more prac- 
tical and less expensive, at least in such 
cases as result in settlements. 

4. The act referred to is one adapted 
to every county arid all of the people of 
the State of North Dakota. It is worthy 
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of notice, however, that the Norwegian 
and Danish experience is reflected in a 
different class of laws intended to ac- 
complish the same result in certain Amer- 
ican cities. 

In a city having its own local court 
always open, it is possible to utilize the 
principle of the Norwegian practice 
through what has come to be known in 
this country as the conciliation court. The 
first such instance occurred in the City of 
Cleveland, Ohio, where, on March 15, 
1913, a branch of the Municipal Court 
was designated as a Conciliation Court 
by order of the judges, as provided by 
law. This order provided that any per- 
son presuming to have a claim for thirty- 
five dollars or less should apply to the 
clerk of the Conciliation Court and pay 
a small fee for a summons. The sum- 
mons is served by mail. When tlie parties 
appear, the judge asks if a settlement has 
been effected. If so, it is recorded as a 
judgment. If not, the parties are asked 
to retire and negotiate. Upon returning 
to the bar tfiey are again asked if they 
have arrived at an understanding. If not, 
the judge hears their testimony and finds 
a judgment. If either party is dissatis- 
fied, he may have the case transferred to 
another branch of the Municipal Court, 
there to be tried formally with a jury. 

At the end of seven years' experience 
the clerk of the Municipal Court of Cleve- 
land reported that over 36,000 judgments 
had been rendered in the conciliation 
branch and in only three cases had either 
litigant sought further litigation. (Bui. 
XV Am. Jud. Soc. p. 2.) 

The success of the Cleveland Concilia- 
tion Court is attributed to the fact that 
the parties have confidence in the judg- 
ment and disinterestedness of the judge, 
and to the further fact that the Cleveland 
Bar Association lent its aid to make the 
procedure successful, advising lawyers not 
to go to the Conciliation Court, which 
advice is observed by the bar of that city. 

The City of Minneapolis was provided 
with an additional branch known as the 
Conciliation Court by an act of the ^lin- 
nesota Legislature. (Laws of ^Minnesota, 
1917, c. 263.) 

In cases involving less than fifty dol- 
lars, the judge of the Conciliation Court 
is empowered to render judgment if the 
parties do not reach an agreement. But 



a dissatisfied party may still have the 
action removed to another branch of tlie 
Municipal Court for formal trial by jury. 
In cases involving fifty dollars, and not 
more than one thousand dollars, the power 
of the conciliation judge is purely ad- 
visory. (An explanation of the Minne- 
sota court appears in Minn, Lww Review, 
Vol. 1, p. 107. An account of its opera- 
tion in the first eight months is found in 
Journal of the American Judicature So- 
siety. Vol. II, No. 1, p. 16. See, also, 
Bui XV Am. Jud. Soc. pp. 4-18.) 

The Minnesota State Bar Association, 
which had been active in promoting pas- 
sage of the Act of 1917 voted in favor of 
providing conciliation courts for all the 
people of the state with jurisdiction up to 
one hundred dollars. In 1919, an act was 
passed by the Minnesota Legislature pro- 
viding for a conciliation branch of the 
Stillwater Municipal Court. (Laws of 
Minnesota, 1919.) 

The Minnesota Legislature in 1921 
provided a branch Concilation Court for 
the Municipal Court of St. Paul. (Laws 
of Minnesota, 1921.) 

The same legislature passed an act 
which permits cdty councils in all cities 
which have municipal courts to institute 
conciliation branch courts. This brings 
the conciliation court within the reach of 
litigants in all of the larger cities of the 
state. (Laws of Minnesota, 1921.) 

It appears from the. foregoing experi- 
ence that within cities which have suitable 
judicial machinery it is possible to pro- 
vide for conciliation through special pro- 
cedure administered by a judge. The 
people of such a city have easy access to 
such a branch court. But for people liv- 
ing imder rural conditions this type of 
conciliation is not adapted. Having these 
facts in mind, the North Dakota Legisla- 
ture shaped a system looking to the con- 
ciliation of disputes through administra- 
tive agents, rather than judges, following 
the Norwegian system. 

5. It is not too much to say that today 
one of the chief interests of the leaders of 
the American bar is improvement in the 
procedure of justice. There has been and 
still is widespread dissatisfaction among 
the people with the delay, expense, and 
uncertainty of litigation. The layman 
has been inclined to attribute all the evils 
of the administration of justice to the 
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self-interest of the lawyer class. In mani- 
fold verbal forms, Luther's characteriza- 
tion of la^vyers as bad Christians ("Juris- 
ten bose Kristen") has become an ac- 
cepted commonplace of popular belief. 
Within the law profession itself, anotlier 
explanation is accepted. It is not the 
moral obliquity of men seeking to further 
their own selfish ends by making justice 
tortuous, difficult, and mysterious at 
the expense of the public, but the ex- 
planation is that the very nature of law 
develops an ingrained conservatism which 
overtakes those who deal expertly with its 
manifestation. 

A foreign observer, a Frenchman, has 
recently emphasized this point of view in 
a valuable book reviewing the backward- 
ness of American practice in dealing with 
progressive measures. (Professor Edouard 
Lambert of the University of Lyon in 
^The Government by Judges and the Op- 
position Against Social Legislation in the 
United tSates'': "Le Gouvemement des 
Juges et la Lutte contre la legislation 
Sociale aux fitats-Unis.^^) 

Whatever may have been the just cause of 
complaint and criticism in the past, there 
is no mistaking the fact that in recent 
years the better part of the bench and bar 
has been thoroughly aroused to tlie needs 
of a situation involving remarkable 
changes in social life brought by the new 
economic regime of the last generation. 
It is now pretty well recognized, as was 
said by Mr. Justice Holmes in a dissent- 
ing opinion (Lochner v. New York, 198 
U. S. 45, 74) that "the Fourteenth 
Amendment does not enact Mr. Herbert 
Spencer's ^Social Statics.'" The view is 
no longer exclusively held that legislatures 
cannot be tnxsted to make innovations un- 
known to the period of William and Mary. 
As was remarked by the same great judge 
(in M. K. & T, R. Co. v. May, 194 U. S. 
267) "it must be remembered that legis- 
latures are ultimate guardians of the lib- 
erties and welfare of the people in quite 
as great a degree as the courts." The time 
has clearly passed when the courts will 
find constitutional obiections under the 
due process clause to ideas simply because 
of novelty or because of conjectural evil. 
The older view expressed .by Mr. Justice 
Story ("Commentaries," ii 653) that con- 
stitutions "are to speak the same voice 
now and forever" has in the process of 



time been modified so that it is no longer 
deemed either a duty of piety or a postu- 
late of political wisdom to permit the dead 
hand of the past to obstruct necessary 
movements of progress. "A constitution 
states, or ought to state, not rules for the 
passing hour but principles for an ex- 
panding future," says Mr. Justice Car- 
dozo of the New York Court of Appeals 
("The Xature of the Judicial Process," 
Xew Haven, 1921). The latest expression 
of judicial views which summarize the 
need for permitting the states to meet 
their problems in their own way is that of 
^fr. Justice Holmes in his dissent in 
Truaa: v. Corrigan, 1921, 42 Sup. Ct. 124, 
where he says : 

"There is nothing I more deprecate 
than use of the Fourteenth Amendment 
beyond the absolute compulsion of its 
words to prevent the making of social ex- 
periments that an important part of the 
community desires ♦ ♦ ♦ even though 
the experiments may seem futile or even 
noxious to me and to those whose judg- 
ment I most respect." 

As may be seen in the notable and im- 
portant cases which reach the Supreme 
Court of the United States and which are 
very commonly decided by a divided court, 
there is reluctance to permit to the states 
unlimited latitude in economic questions, 
but since tlie Lochner case was decided in 
1904 — now nearly twenty years ago— it 
is apparent that even in this field there 
has been a notable liberalization of judi- 
cial attitude toward state legislation. But 
we are not concerned with that here. The 
question at this bar does not touch any 
of the mooted problems of economic free- 
dom or privilege. The question here is 
one of procedural reform. The attitude 
of the courts toward these matters is to- 
day with rare exceptions one of tolerance 
and friendly interest. The existence of 
the various kinds of boards and commis- 
sions which exercise judicial or quasi- 
judicial powers, executive powers, and 
legislative powers, demonstrates two 
things: (1) the ct)nsciou8nes8 of the law 
profession that some method of relief is 
absolutely necessary today in dealing with 
the increasing bulk of justiciable contro- 
versies; and (2) that the courts must be 
relieved by new methods of organization 
and of procedure to be able to continue to 
do effective technical work. The old jeal- 
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oiisy of jurisdiction is gone. The prob- 
lem whidi confronts the nation is not one 
of verbal calisthenics. It is a realistic 
problem — we must find better ways and 
methods te do justice between litigants. 
It has been said by an eminent educator 
that *^the world has been remade in the 
last half century.'^ If this statement is 
only measurably accurate, the legal estab- 
lishment cannot stand by with indiflEer- 
ence wrapt in the haughty contempt of 
the barons of another age, and say "No- 
lutnus mutare leges Angliae." 

6. Indifference is no longer the part 
of the legal profession. There is ample 
proof. Some evidences may be permitted. 

That ancient barnacle, the common law 
distinction between local and transitory 
actions, has been abolished in many juris- 
dictions either by judicial practice or by 
legislation. (Cf. Little v. Chicago R. Co, 
(1896), 65 Minn. 48; 67 N. W. 846.) 

Notice pleading has been adopted in 
England, Michigan, the Municipal Court 
of Chicago and elsewhere (Cf. Sunder- 
land, "The Michigan Judicature Act of 
1915,*' in Mich. L. Rev. XIV, 551). 

Workmen's compensation acts have 
been adopted in most of the states. 

The Torrens system of land registra- 
tion, involving many judicial or quasi- 
judical powers, has been widely adopted 
in recent years. 

The declaratory judgment procedure 
has been adopted in several states. Such 
an act was declared unconstitutional by 
the Michigan Supreme Court (iu Antvay 
V. Grand Rapids R. Co. (Mich. 1920), 
179 N. W. 350), but the decision has been 
universally disapproved by experts on pro- 
cedure (Cf. Rice, "The Constitutionality 
of the Declaratory Judgment,*' in W, Va. 
L. Qvar. XXVIII 2). A similar act has 
since been upheld by the Supreme Court 
of Kansas (in State v. drove (Kans. 
T921), 201 Tac. 82). The existing con- 
stitutional convention of Illinois has re- 
ported t provision for the declaratory 
judgment, and for a consolidation of 
courts in Cook County. Several of the 
metropolitan centers have municipal 
courts with divisions into branches for 
differing kinds of cases with simplified 
procedure. 

Contractual arbitration acts have been 
adopted in practically all of the states and 
the irrevocability of submissions to arbi- 



tration has been held constitutional in 
Berkowitz v. Arib (1921), 230 N. Y. 261, 
130 N". E. 288, and in White Eagle Laun- 
dry Co. V. SlaweJc (1921), 296 111. 240, 
129 N. E. 753. Objections were made to 
these acts similar to those urged here by 
appellant. It was argued that trial by 
jury was denied, that the courts were 
ousted of jurisdiction, and that the act 
deprived the parties of property without 
due process of law. These points of objec- 
tion were overruled. These cases, we sub- 
mit, are practically conclusive of the ques- 
tions at bar. 

Small claims courts have been insti- 
tiited iQ the Municipal Courts of Chicago, 
Cleveland, Fort Leavenworth, B^ansas 
City, Philadelphia, Portiand, Topeka, and 
recently also in Massachusetts, California, 
and South Dakota by acts which provide 
for state-wide operation. 

In various states by changes of a con- 
stitutional and statutory nature, the 
courts have legislated procedural rules. 
Among these states are Michigan, Colo- 
rado, New Jersey, New York, Pennsyl- 
vania, and South Dakota. 

Many other evidences might be cited to 
support our poiut that the law profession 
is thoroughly aroused to the need of 
changes in the method of administering 
justice. This further evidence may be 
found in the reports of the various bar 
associations in recent years. Any attempt 
at enumeration would merely encumber 
this brief. For the details of the move- 
ments above briefly sketched see the Jour- 
nal of the American Judicature Society 
(now in the sixth volume), and, for an 
admirable summary, the article of Dean 
E. P. Albertsworth. 'Tjeading Develop- 
ments in Procedural Reform*' (ComeU L. 
Quar. (June, 1922), Vol. VII, 310). The 
extent of the interest in the subject is 
well reflected by Dean Pound's ^bibli- 
ography of Procedural Beform" (in ///. 
L. Rev. (Feb. 1917), Vol. XI, 451). 

The case at bar is simplified in two re- 
spects: (1) it touches only a question of 
law, — Is tiie Conciliation Act (Session 
Laws, 1921) constitutional? — ; and (2) 
the Act in question is authorized by the 
constitution of North Dakota (Sec. 120). 
The questions involved therefore reduce 
to these points : 

A. Did the legislature act in accord- 
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ance with the constitutional power? In 
other words, did the legislature establish 
a tribunal of conciliation? 

B. Did the legislature in establishing 
a tribunal of conciliation contravene any 
other provision of the state constitution? 

C. Does the Act violate the federal 
constitution ? 

Point One 

The first point was that the title of the 
act was defective in that the act contained 
matter not germane to the subject ex- 
pressed in the title. Xorth Dakota de- 
cisions are liberal in respect to limitations 
upon the form of statutes, and since the 
question is practically a local one, there 
is no need for quoting on this point. 
Point Two 

That a defendant is deprived of the 
right of trial by jury is the second point 
urged. As to this; the brief says : 

1. The appellant (plaintiff below) 
could have had a jury trial in the Dis- 
trict Court had he desired it. The record 
here shows that a jury was waived in 
the District Court. 

The Conciliation Act does not provide 
for a trial by jury. The act provides 
(Sec. 12) that— 

"In case the party complained of shall 
fail to appear at the Conciliation hearing 
or for any other reason there shall be 
no settlement of the controversy by agree- 
ment of the parties [our italics], then 
the conciliator shall give to either or both 
of the parties, upon request, his certifi- 
cate to the effect that an attempt has 
been made in good faith by the moving 
party to effect a settlement.* * *" 

If an agreement is not effected, the 
plaintiff, upon obtaining his certificate, 
may proceed to sue in a court of com- 
petent jurisdiction where he may have a 
trial by jury if the law allows one in the 
case. 

It has been held that the constitutional 
guaranty of trial by jury is satisfied if 
a jury trial is afforded on appeal though 
such jury trial is not given in a court or 
tribunal of primary jurisdiction. Flcnir 
City Fuel & Transfer Co. v. Youn^g 
(192S1, Minn.), 185 N. W. 934. 



The above case is the leading one relie<l 
on by the appellant, for his contention. 
Unless we misapprehend it, it is conclu- 
sive against the appellant's contention and 
is practically decisive for this case. The 
case arose on the Minnesota Act (Laws 
1917, c. 263) providing for the Concilia- 
tion Court of Jlinneapolis. The act did 
not provide for jury trial in the Concilia- 
tion Court. The defendant demanded a 
jury trial which was refused to him. The 
defendant brought certiorari to review .a 
judgment for the plaintiff in .the Con- 
ciliation Court. The Supreme Court of 
Minnesota held that since the defendant 
had a power to remove the case to the 
Municipal Court of Minneapolis, where a 
jury trial is given on payment of a trial 
fee, the constitutional guaranty of trial 
by jury was not violated. 

In the Young oase, supra, the Supreme 
Court of Minnesota also held that the 
requirement of a $5 trial fee where the 
case was removed from the Conciliation 
Court to the Municipal Court, whereas 
the usual trial fee in the Municipal Court 
was $3, was not an unreasonable burden 
on the right to have a trial by jury and 
that the fee provision was constitutional. 
The Minnesota court did, however, rule 
that the provision of the Conciliation 
Court Act which required the party re- 
moving his case fjrom the Conciliation 
Court to the Municipal Court, to give a 
bond undertaking to pay the judgment 
of the Conciliation Court and also the 
judgment of the Municipal Court is a|i 
unreasonable burden on jury .trial and is 
invalid. The bond provision Was ruled 
to be separable and it did not invalidate 
the remainder of the act. The bond fea- 
ture in the Minnesota act is not found 
in the North Dakota Conciliation Act 
and that element of the Young case does 
not require discussion here, although it 
may be remarked that a provision re- 
quiring the payment of two judgments 
based on the same claim — ^if that is the 
meaning of the bond provision — could 
hardly be sustained, whatever tlie rule 
might be if an act required a bond in 
the usual form. (Cf. Capital Traction 
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Co. V. Hof, 174 U. S. 1: 19 Sup. Ct. 
Bep. 580 : 43 L. ed. 873.) 

It may also be noticed that the Min- 
nesota Conciliation Court was not au- 
thorized in tenns or created by the Min- 
nesota Constitution. It was the creation 
of the state legislature. The North Da- 
kota Conciliation Tribunal is expressly 
authorized by the constitution. 

2. The constitutional guaranty of 
trial by jury has no meaning if there is 
no trial. The proceedings before the 
Conciliation Board are not even in the 
nature of a trial. ♦ ♦ * * 

If the contending parties come to an 
agreement before the conciliator, the con- 
ciliator "shall forthwith certify to the 
District Court * * * the terms of the 
agreement. * * *" If they do not agree 
he issues a certificate of attempt to con- 
ciliate. The conciliator can make no 
finding on the merits of the controversy. 
He cannot enter a judgment. He has a 
purely ministerial function of transmit- 
ting the terms of agreement to a court, if 
an agreement is reached. Greater powers 
than these are commonly exercised by per- 
sons whom no one has thought of denom- 
inating as judges or courts. Thus, clerks 
of courts may enter judgments by default 
or. upon confession of judgment. The 
conciliator cannot effectually summon a 
party to the controversy. The party 
'^summoned*' to appear need not appear 
unless he wills. The conciliator cannot 
act against him if he fails to appear. Since 
he cannot enter a finding or a judgment, 
he cannot enforce one. There is wanting 
every attribute which distinguishes a court 
from what is not ja court. 

In a case relied on by appellant (Ap- 
pellant's Brief, p. 19) — State v. Nasi 
(209 Mo. 708; 108 S. W. 563)— where 
it is held that a committing magistrate 
is not a court, and where, also, by the way, 
it is said that calling an officer or agency 
of the state a "court" does not make it 
a court, a court is defined as "a body hav- 
ing the power to hear, determine, and de- 
cide'' (pp. 566, 567). The conciliator 
has none of these powers — he does not 
hear, he does not determine, and he does 



not decide. He does not "hear" in a 
technical sense because his function is to 
conciliate. It is true that the conciliator 
is empowered to receive the stories of the 
witnesses and the parties, but this is "to 
endeavor to effect an amicable settlement." 
This is not a trial. It is the function of 
"good offices." It is perfectly clear that 
the conciliator has no power to determine 
or decide. Since an organ or agency of 
the state which has no power to make a 
finding or enter a judgment is not and 
cannot be a court, it follows that a trial 
cannot be demanded or given in what is 
plainly not a court, and it likewise fol- 
lows that the constitutional guaranty of 
trial by jury finds no place where there 
is no trial. (The leading case for the 
definition of judicial power is Prentis v. 
Atlantic Coa^t Line (1908), 211 U. S. 
210 (226) ; see, also, Lemke v. Horner 
(1922), 42 Sup. Ct. Bep. 250.) 

3. The Constitution of North Dakota 
(Sec. 120) in making provision* for 
"Tribunals of Conciliation" expressly 
negatived the idea of trial by jury in 
matters of conciliation. The very idea 
of a tribunal of conciliation excludes the 
idea of a trial of any sort. If there 
can be no trial, there cannot be trial by 
jury. The constitution provides (Sec. 7) 
for trials by jury and in the later pro- 
vision (Sec. 120) it provides for tribunals 
of conciliation. These are not conflict- 
ing provisions. Nor is Sec. 120 an 
amendment of Sec. 7. In other words. 
Sec. 120 does not provide that in certain 
cases trials are to be held without a jury. 
It does provide that in certain matters 
there may be a procedure unlike the com- 
mon law procedure in that there is no 
trial, no jury, no judgment, no execu 
tion, but where the parties amicably meet 
and discuss their legal differences before 
an officer of the state in whom the con- 
tending parties may repose confidence, 
with a view to reaching .an agreement 
which is to be certified to a court. In 
a word, the two sections deal with entirely 
different subject matters of procedure. A 
conciliation hearing is not a trial. The 
conciliation procedure also necessarily 
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must precede common law trial procedure 
because a common law trial leads to a 
finding or verdict and a judgment. After 
these steps, there is nothing to conciliate. 
The North Dakota Conciliation Act log- 
ically provides that the conciliation pro- 
cedure shall be a condition precedent to 
a trial. It could not logically be other- 
wise, since conciliation procedure and con- 
tentious procedure cannot coexist. The 
two things are as imlike as war and peace. 

The North Dakota Constitution does 
not give a definition of what is meant by 
a Tribunal of Conciliation (Sec. 120), 
but it is a familiar rule of constitutional 
construction that when provisions have 
been adopted in a constitution which are 
derived from another jurisdiction, it will 
be presumed that the framers adopted the 
construction already made. (Brown v. 
Walker, 161 IT. S. 591 : 16 Sup. Ct. Rep. 
644: 42 L. ed. 819.) 

A. The history of the Conciliation Act 
can easily be traced. An account of the 
introduction of the North Dakota Senate 
bill is given in the Journal of the Amen- 
can Judicature Society (April, 1921), 
Vol. IV, No. 6, p. 165. A draft of "An 
Act to Provide for Conciliation" is pub- 
lished in Bulletin XV of the American 
Judicature Society entitled "Conciliation 
and Informal Procedure" (Dec, 1920). 
The Minnesota Conciliation Court was 
created in 1917 (Laws 1917, c. 263). 
The history and antecedents of the ^lin- 
nesota act are stated in an article by Pro- 
fessor Vance in Minnesota Tmw Review 
(Feb., 1917), Vol. I, p. 107. Other dis- 
cussions of conciliation procedure by 
Nicolay Grevstad, by Judge Manuel Le- 
vine, and by Dean W. R. Vance are pub- 
lished in the Journal of the American 
Judicature Society (Jime, 1918), Vol. 
11, No. 1, pp. 5, 10, 16 sqq. 

There can be no shadow of doubt that 
the Minnesota act was derived from the 
conciliation procedure of Norway and 
Denmark. That procedure negatives the 
idea of a trial by jury, or, indeed, any 
trial at all. In construing a constitu- 
tional provision this court said in State 
V. Taylor (22 N. D. 362; 133 N. W. 



1046), that the presumption is in favor 
of the natural and popular meaning un- 
derstood by the people at the time of 
adoption. 

B. The Liegislature of North Dakota 
(Laws 1893, c. 45; Laws 1895, c. 8) 
has repeatedly given a construction to Sec, 
120 of the North Dakota act which nega- 
tives the thought of a jury trial in con- 
ciliation cases. In State v. Taylor, supra 
(at p. 374), this court said: 

'TVhen the legislative assembly repeat- 
edly construes or interprets a constitu- 
tional provision, such construction or in- 
terpretation should be followed by the 
courts when it can be followed without 
doing violence to the fair meaning of the 
words used, in order to support the legis- 
lative action and give effect thereto, if 
the language construed admits of such 
construction.** 

C. Not only is it clearly demonstrable 
that the meaning of the words "Tribunals 
of Conciliation" have a well defined and 
widely understood popular and technical 
meaning, especially in the states of the 
northwest, which are largely populated by 
Scandinavian inhabitants, but it is uni- 
versally conceded that such tribunals have 
8 history which goes back to the roots 
of our common law. A conciliation tribu- 
nal is not a mere novelty. It is older 
than the courts. It is the germ from 
which all courts in all civilized countries 
grew up. Three diverse illustrations from 
ancient law may be tendered. (1) The 
Shield Scene in Homer's Iliad (Bk. 
xviii) is a striking picture of a centuries- 
remote conciliation court of the arbitra- 
tion type. ("Sources of Ancient and 
Primitive Law": Evolution of Law 
Series: Little, Brown & Co., Boston 
(1915), Vol. I, p. 23.) (2) The de- 
scription by the great Antonine jurist, 
Gains, of the sacramental action which 
antedated the Christian era, clearly shows 
are arbitral and voluntary elements in the 
administration of justice, — elements 
which persisted long after the rise of the 
political state (op. cit. p. 620). (3) 
The Nyals Saga, tiie great Icelandic epic, 
describes the conciliation procedure of the 
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llOOs (op. cit. p. 122). The robust char- 
acters dramatically pictured in the Nyala 
are the forebears of many of the inhab- 
itants of the northwest. Their vigorous 
and yet peace-loving racial history is rep- 
resented in the North Dakota Concilia- 
tion Act of 1921. Its history traces back 
to the infancy of our law. It was the sole 
resort of men with unadjusted disputes, 
centuries before the courts of modem 
times were conceived. 

4. If it might be supposed that Sec- 
tions 7 and 120 are in conflict, the later 
provision would control because of its 
position in the constitution. If two pro- 
visions are in conflict the last in order of 
time or of position will prevail. 

A. The people of North Dakota in- 
tended to have a Tribunal of Concilia- 
tion of the legislature saw fit to establish 
it. As this court has said, the object 
sought by the constitution to be accom- 
plished must be kept in mind. 

Trial by jury would destroy the pro- 
cedure of conciliation. Conciliation and 
contention are fatally incongruous. 

B. The legislature is the exclusive 
judge of the means to be provided for the 
promotion of a constitutional object. 

C. There is even a presumption in 
favor of constitutionality by the mere fact 
of enactment of a statute. 

5. It being apparent that Sections 7 
and 120 are not in any way in conflict, 
and it being equally clear that a Tribunal 
of Conciliation does not import the idea 
of a jury trial or any trial whatsoever, 
the question remains whether a state has 
power to deny a jury trial where the state 
constitution is not violated. 

A. In the flrst place, even where a 
jury trial is required, the constitutional 
provision means that it is required only 
in cases where it was allowed prior to the 
adoption of the constitution. It does not 
include cases where jury trials did not 
obtain at common law. 

For example, a jury did not obtain at 
common law and cannot now be de- 
manded in equitable actions, in simimary 
jurisdiction as in contempt of court, in 
actions created by statute, in default 
cases, in proceedings to bind over to a 
grand jury. 



It would seem to be clear that even if 
a conciliation proceeding could be con- 
sidered a ^^ judicial'^ hearing in the strict 
sense, that a jury trial could not be de- 
manded for the reason that such a pro- 
ceeding was unknown to the common law 
at the time of the adoption of the consti- 
tution. 

B. It is well settled that in judical 
proceedings, whether civil or criminal, a 
state may,* if it chooses, dispense with trial 
by jury. Even in criminal cases, it may 
dispense with indictments, and may per- 
mit a conviction in felony cases by a jury 
of less than twelve. 

Maxwell v. Dow, 176 U. S. 581. 
Walker v. Sauvinet, 92 U. S. 90. 

C. Summarizing the argument up to 
this point, we contend (a) that the Con- 
ciliation Board is not a *^court,'^ that its 
procedure is not technically a "trial" pro- 
cedure, and that, accordingly, the consti- 
tutional guaranty of trial by jury is ir- 
relevant ; and (b) even if the Conciliation 
Board can in any sense be regarded as a 
court, the North Dakota Constitution has 
contemplated a procedure without jury 
trial (since a jury has no plaoe in a con- 
ciliation proceeding) and that such pro- 
cedure not being inconsistent with any 
provision of the state constitution is like- 
wise not repugnant to any provision of 
the Federal Constitution. 

6. We have already discussed the de- 
cision of the Minnesota Supreme Court 
holding the Minneapolis Conciliation 
Court Act valid. The decision in that 
case was a stronger decision than is re- 
quired here, inasmuch as the Minneapolis 
Conciliation Court was the creature of 
statute without the direct support of a 
constitutional provision. We believe that 
case is decisive of the point now under 
discussion and is also practically con- 
clusive of all the other constitutional 
objections raised by the appellant. It may 
be of some value to call attention to two 
other statutes of recent years which in- 
volve the question of jury trial and other 
constitutional questions brought in issue 
here. It seems to us that the constitu- 
tional questions in those cases are directly 
analogous to the questions involved in this 
case. 

Digitized by VrrOOQlC 



AMERICAN JUDICATURE SOCIETY 



151 



A. The first of these statutes is the 
Workmen's Compensation Act. (See N. 
D. Laws 1919, c. 162.) This statute in 
Tarjing form has been enacted in nearly 
all the states of the Union. It was the 
most revolutionary legislation that has 
ever been seen in our system of law in 
modem times. It abolished rights' of 
action and defenses recognized by the 
common law and cast liability on an em- 
ployer when he was in no way at fault in 
the management of his business. In tlie 
beginning, as is well known, this radical 
legislation met with the most energetic 
resistance wherever it appeared. In the 
beginning, also, a few states found it 
necessary to modify their constitutions in 
order to run the gauntlet of the courts. 
Five states have such constitutional pro- 
visions authorizing a workmen's compensa- 
tion act. In the remainder of the states 
these acts have been initiated and sustained 
without direct constitutional authoriza- 
tion. The long and bitter legal struggle 
to fit the law to the needs of the new in- 
dustrial age has ended all along the line 
in surrender to this beneficent legislation. 
Every conceivable objection was raised. 
Ever}' constitutional guaranty and inhibi- 
tion, state and federal, was invoked. It 
was urged that it was class legislation, 
that the classifications were unreasonable, 
that there was denial of equal protection 
of the laws, that there was denial of due 
process, that the obligation of contracts 
was impaired, that there was interference 
with liberty of contract, that the right 
of trial by jury was abolished, that the 
privileges and immunities of citizens were 
abridged, that there was a delegation of 
legislative and judicial power, that the 
title of these acts was defective, and, not 
to enumerate further, it was ever asserted 
that this legislation violated the guaranty 
of a republican form of government. This 
is now an old story and it is embalmed in 
a mountain of cases. The tTnion has not 
been wrecked as mainy predicted, the in- 
dustries of the countiy still function, and 
the legal profession grows and prospers. 
No state, so far as we are aware, has been 
willing to go back to the era of the am- 
bulance chaser and the clogged personal 
injury calendar, with the incidents of 



large numbers of disabled workmen end- 
ing their days in poorhouses wliile their 
starving families were scattered to the 
four winds of misfortune. 

It is not our purpose to urge a commis- 
sion form of government, but it may be 
pointed out that the courts must be re- 
lieved of some of their burdens if justice 
is to be properly administered. The legis- 
lature easily finds relief by the creation 
of boards and commissions, but the judi- 
cial function cannot be delegated in the 
same way. The state must either create 
more courts or find a more eflBcient mode 
of administering justice or must attempt 
to turn at various points the prodigious 
flood of litigation into channels where it 
will not inundate the whole judicial estab- 
lishment. The act under consideration 
is of the last type. It seeks to spare the 
state, the courts, the taxpayer and the 
citizen by diverting some part of the flood 
of litigation into a new channel. There 
can be no two ways of thinking about this 
effort. It is beneficent. It has worked 
well where it is now in practice in Nor- 
way and in Denmark, in Minneapolis, 
and elsewhere, and there is no reason to 
believe that it will work harm to the state 
or to society, or to any private person. 
There is no reason to suppose that it will 
even work evil to lawyers. Conciliation 
procedure we believe will put the legal 
profession on a liigher plane. The work 
of the bar as a whole, so far as petty dis- 
putes are eliminated, will be of more 
dignified character. Trial work should 
under those conditions be bettor com- 
pensated and an improvemeiit eventually 
may be expected in the preparatory work 
of presenting such cases as need judicial 
arbitrament. The net result will be an 
advantage to the bar and to society. 

B. The second of these recent statutes 
is the Arbitration Act. Many of the con- 
stitutional objections raised on this record 
were advanced against that act. In the 
same year (1921) that act was held con- 
stitutional in Illinois and in New York. 

White Eagle Laundry Co. v. Slawek 
(1921), 296 111. 240: 129 N. E. 753. 

BerJcovitz v. Arib & Houlberg (1921), 
230 N. Y. 261 :130 N. E. 2^oOQle 
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In substance these acts hold that an 
agreement to submit a controversy to 
arbitration is irrevocable. At common 
law such an agreement was revocable be- 
fore an award was made. 

C. In a wide sense, arbitration is a 
variant of conciliation. The reasoning in 
the above cases, we submit, controls the 
case at bar. The situation is even 
stronger where the parties are compelled 
to a procedure, judicial in nature, ending 
in an award outside of the courts, than 
wliere the parties are not compelled to sub- 
mit to an award. Under the Conciliation 
Act, the parties do not submit to an 
award; indeed, the conciliator cannot 
make an award even if the parties come 
to an agreement. If, therefore, an arbi- 
trator under the Arbitra'tion Act does not 
exercise judicial power, as was held by the 
court in the Slaw eh case, then clearly a 
conciliator who cannot make an award 
does not exercise judicial power, and, ac- 
cordingly, there is no trial in a technical 
sense and the constitutional guaranty of 
trial by jury can have no application. 

D. It may be doubted whether the ap- 
pellant can raise the question of trial by 
jury on this record. It is an elementary 
rule fortified by hundreds of cases that 
no person can raise a constitutional objec- 
tion to a statute unless he has shown that 
it actually and certainly has deprived 
him of a constitutional right. The plain- 
tiff did not ask for a jury trial, and since 
he did not ask for it, he can hardly be 
said to have been deprived of a jury trial. 
That question is not properly raised on 
this record. 

Point Three 
Appellant asserts that the act violates 
Sec. 13 of the North Dakota Constitution 
and Articles 5 and 14 of the Constitution 
of the United States. It is claimed that 
the act could not abridge procedural 
rights in a claim existing prior to its pas- 
sage. Also that the state cannot forbid 
attorneys from practicing before concilia- 
tors. The record did not show that ap- 
pellant was an attorney or that his rights 
were in any way abridged, but, the brief 
continues : 



Even if the appellant were in a posi- 
tion to raise the constitutional question, 
we are not ready to subscribe to the view 
of the appellant, if we understand his 
position, that the legislature may not re- 
quire a litigant to appear in a matter 
preliminary to litigation either in person 
or by an agent. 

It is settled that there is no right to 
be admitted to practice law. 

Bradwell v. Illinois, 16 Wall. (U. S.) 
130. 

Danforth v. Egan, 22 S. D. 43: 119 N. 
W. 1021. 

Cohen v. Wright, 22 Cal. 293. 

Ex PaHe Hunter, 2 W. Va. 122. 

The language of the courts in these and 
in other cases is: "The right to practice 
laAv is a privilege or license"; "It is not 
a contract'*; "It cannot be holden to con- 
fer any vested privileges, but is liable to 
be modified in any manner which the 
public welfare may demand"; "It is not 
a constitutional right but merely a priv- 
ilege"; "It does not rise even to the dig- 
nity of an office" ; "It is a mere statutory 
privilege"; "It is subject to the control 
of the legislature." 

It has also been ruled that a tax on 
attorneys is not unconstitutional. 

Ohio V. Ga^lay; 5 0. St. 14. 

St. Louis V. Sternberg, 69 Mo. 28^. 

Baler v. Lexington, 21 Ky. 809 : 53 S. 
W. 16. 

Since the point is not involved on this 
record, further discussion is unnecessary, 
but in leaving it we may be permitted to 
recall that in the ancient beginnings of 
our system of law, parties never appeared 
by attorney. (See "Primitive and Ancient 
Legal Institutions": Evolution of Law 
Series (Vol. II) p. 643 (Heusler) ; cf. 
also "Sources of Ancient and Primitive 
Law" (op. cit. Vol. I) p. 122. (Icelandic 
Procedure) ). It may also be recalled 
that in the later development of law, at- 
torneys were often excluded from par- 
ticular kinds of cases. Thus Blackstone 
(Comm. iv, 355) tells us "it is a settled 
rule at common law that no counsel shall 
be allowed a prisoner upon his trial upon 
the general issue in any capital crime. 
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* * *" See also Comni. iii 25). In 
various American colonies, in Virginia 
and elsewhere, attorneys were entirely 
excluded from the courts. Thus in Mas- 
sachusetts Colony attorneys were excluded 
for a period of about fifty years. 

Just one word more may be indulged. 
If the Conciliation Board is not a court, 
as is clear that it is not, an attorney can- 
not complain that he is not permitted fo 
jrractice law before it. 

Point Four 

Under the fourth point, in which Ap- 
pellant avers that the act impairs the obli- 
gation of contracts, it is urged that : 

"The members of the Bar of this State 
had a valid and existing contract with 
the state to represent litigants in all 
courts and in all proceedings. See Ter- 
tificate of Admission/ '* 

This claim was deemed to have been 
met in the decisions and argumenjt quoted 
under point three. 

Point Five 

Among other points Appellant claims 
that the classification which makes con- 
troversies involving less than $200 sub- 
ject to conciliation procedure is unjust. 
As to this the Society points out that the 
classification is identical with that which 
separates causes between justices of the 
peace and District Courts. 
Point Six 

Here Appellant invokes Sec. 22, Con- 
stitution of Xorth Dakota, which pro- 
hibits the impairment of the obligation of 
contracts. In the Society's brief the point 
is discussed under points three and fcmr. . 
Point Seven 

Assuming that a Conciliation Board is 
a court. Appellant points out a number of 
discrepancies with the judiciary article of 
the constitution. In opposition it is 
argued that no new court is created by 
the act. 

Point Eight 

Here it is claimed that a plea of res 
judicata cannot be pleaded after the Con- 
ciliation Board has acted, because of de- 
fective procedure. As to this it is 
answered that the report of the Concilia- 
tor, required by Sec. 11 of the Act, and 
entered of record by the District Court is 
sufficient. 



Conclusion 

The Society's brief concludes with the 
following : 

The Conciliation Act is an experiment 
on American soil. It may work well or 
it may work badly. With that the court 
is not concerned. It is not a condition 
precedent of valid legislation that it must 
be of such character as to convince the 
court of its wisdom or desirability. In- 
stances are plentiful where legislation 
misses fire, where it fails to achieve an 
intended object, where it proves unsatis- 
factory to the community, but it has never 
been supposed in constitutional theory 
that such considerations were to be enter- 
tained by the courts in their very limited 
sphere of supervision over the activities 
of the legislature. If such considerations 
were legitimate in a judicial inquiry, the 
available evidence touching conciliation 
procedure is favorable from the stand- 
point of legislative policy. Ten years' ex- 
perience will silence all preconceived 
notions. The transition period must be 
bridged and the novelty must wear off be- 
fore even the legislature would be justi- 
fied in taking a backward step. 

It is fortunate that the first state-wide 
Conciliatfon Act in the United States is 
being put to test under the most favor- 
able conditions — ^in a state without great 
metropolitan centers and among inhabi- 
tants many of whom are familiar with the 
advantages of conciliation procedure in 
the country whence the North Dakota Act 
was derived. The success or failure of 
the Act will perhaps depend in large 
measure upon the personnel of the Con- 
ciliation Boards. If it succeeds, the 
Xorth Dakota example will rapidly be 
imitated in other states. If it fails, the 
legislature of North Dakota may be de- 
pended upon to take action accordingly. 
In purpose, it is a beneficent piece of 
legislation. It is intended to serve the 
public welfare. It is a measure of public 
justice. It violates no vested right. It 
impairs no obligation. It takes away no 
remedy. It deprives no man of his prop- 
erty. It is, we respectfully submit, a 
valid enactment in all respects upon the 
record. 
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The Lawyer as a Privileged Servant of 

Democracy 

l.etter on Legal Education by Mr. Alfred Z. Reed, Author of Carnegie 
Bulletin, "Training for the Public Profession of the Law" 



Dear Sir: 

Your December number contains a 
paper read last year before the Arizona 
Bar Association which places the follow- 
ing interpretation upon views expressed 
by me in my recent volume. Training for 
fhe Ptihlic Profession of the Law: 

"Mr. Reed seems to feel that by requir- 
iag high standards of education, our law- 
makers, executives and judiciary will 
become an aristocratic class, and will not 
be close to the people." 

It would be somewhat surprising that a 
lolume published under the auspices of 
the Carnegie Foundation for the Ad- 
^ancement of Teaching should repudiate 
liigh educational standards on the 
grounds alleged, or for that matter on 
any grounds. Certainly nothing was 
I'arther from the mind of its author. If 
Ihe volume has produced this impression 
upon any reader, there must be something 
wrong either in its manner of presenta- 
tion, or in the care with which it has been 
read. I should be the first to acknowledge 
that in a piece of work that was primarily 
intended to be an accurate and authorita- 
tive statement of facts I regarded the 
conclusions to which these facts led me 
as of subordinate importance. Intention- 
ally I did not organize the volume for the 
purpose of proving any particular thesis 
of my own. If for this reason the con- 
clusions have not been always clearly 
understood, I must accept my full share 
of responsibility for this outcome. Yet 
I cannot think that responsibility for mis- 
understanding is mine alone. A hasty 
jumping at my assumed conclusions, for- 
tified by quotation of words wrenched 
from their context, tends to produce the 
same result. The paper of the gentleman 
from Arizona contains an illustration in 
point. He quotes the words that I do not 
now italicize, and only these words, out of 
the following passage in my volume : 

"The scholarly law school dean properly 
seeks to buUd up a 'nursery for judges' 
tliat wUl make American law what Ameri- 
can law ought to be. The practitioner bar 
examiner, with his satellite schools, prop- 



erly seeks to prepaa-e students for the im- 
mediate practice of the law as it is. The 
night school authorities, finally, see most 
clearly that the interests not only of the 
individual but of the community demand 
that participation in the making and ad- 
ministration of the law shall be kept 
accessible to Lincoln's plain people. All 
these are worthy ideals. Taken together, 
ihey roughly embrace the service thai the 
public expects from its law schools as a 
whole. But no single institution, pur- 
suing its special aim, can attain both the 
others as well." (Page 418.) 

This passage may not be regarded by 
all «s stating sound doctrine. Taken by 
itself, it may not even be an adequate 
formulation of doctrine that I believe to 
be sound. But if read in its entirety it 
can hardly be held to substantiate the im- 
pression which the gentleman has formed 
as to what this doctrine is. I do not for 
a moment charge him with deliberate mis- 
representation. He does not profess 
clearly to understand my meaning. He 
does not explicitly put forward the quo- 
tation as evidence that his impression as 
to what my meaning may be is correct. 
But to quote nie at all in this imperfect 
way, in a paper that purports even tenta- 
tively to express my views, has the un- 
intended effect of misleading his readers. 

Since my most important conclusion, 
although recently accepted by the Wash- 
ington Conference on Legal Education, 
was somewhat of a novelty at the time the 
volume appeared, it may help to clarify 
the situation if I now briefly restate it. 

It is a truism among those interested 
in promoting a sound system of legal edu- 
cation and admission to the bar that com- 
petency and character can best be de- 
veloped by raising the existing standards 
of legal education ; and furthermore, that 
among the manv ways in which these 
standards might be raised, an increased 
attention to the general educational quali- 
fications of our prospective lawyers is per- 
haps the most fruitful and important. No 
one subscribes to this view more strongly 
than does the present writer. 
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Saturated as he has been, however, with 
the reading of old Bar Association pro- 
ceedings, he has discovered that this doc- 
trine has been preached for many years, 
with scant effect. Asking himself the 
reason why, he persuaded himself, if not 
others, that it was because most of those 
who have preached it have grasped only 
half the truth. It is true that competency 
and character among lawyers can best be 
developed by the means described. If this 
were the only desideratum, it would 
naturally follow that a restriction of the 
legal profession to college graduates 
should be immediately sought, and indeed 
would probably already have been at- 
tained. But — shocking as this statement 
may sound to some who hear it enunciated 
for the first time — the pursuit of com- 
petency and character does not constitute 
the sole fundamental principle on which 
we may proceed. There is that in the 
nature of the legal profession in a self- 
governing community which requires that 
access to its ranks should be kept open, 
on as nearly as possible equal terms, to all 
elements in the community. Or if the 
phrasing of the Washington Conference 
be preferred: 

"Since the legal profession has to do 
with the administration of the law, and 
since public officials are chosen from its 
ranks more frequently than from the 
ranks of any other profession or business, 
it is essential that the legal profession 
should not become the monopoly of any 
economic class/* 

{Fifth Resolution.) 

This principle is neither more impor- 
tant nor less important than the principle 
that the privileged servants of democracy 
should' be competent and of high char- 
acter. Both principles together must 
always be kept in mind. It is this un- 
fortunate complexity of its ultimate aim 
— a complexity forced upon us by our 
fundamental political ideals — that dis- 
tinguishes, in this country, preparation 
for the law from preparation for other 
learned professions. The coexistence of 
two quite different (X)n8iderations, to each 
of which equal respect must be paid, has 
retarded the development of a proper sys- 
tem of legal educa'tion and admission to 
the bar in the past, and makes it vastly 
difficult to agree upon a constructive pro- 
gramme for the future. 



In the past these two principles have 
tended to be upheld by separate elements 
in the community, each to the exclusion 
of the other. On the one side have been 
those who have preached the raising of 
standards, irrespective of any considera- 
tion other than the value to the com- 
munity of the thoroughly expert. On the 
other side have stood those who have 
fought to make it possible for young men 
of modest means to enter the privileged 
class of lawyers. On both sides there has 
been much sincerity, but on both sides 
institutional interests have also been to 
some extent involved. This has some- 
times injected a note of asperity into the 
discussion. The actual arguments have 
become somewhat staled by repetition. On 
the whole, those who have pleaded for 
higher standards have had the best of the 
argument, but the upholders of the claims 
of future Abraham Lincolns have had the 
best of the fight. In no state are bar admis- 
sion requirements today so high as to make 
it impossible for all social elements to be 
adequately represented in the legal pro- 
fession. In the great majority of states, 
and perhaps in all, the requirements are 
certainly far lower than they need be, even 
from this single point of view. The law 
schools themselves are divided. Some 
aim primarily to give the best possible 
legal education to those who can afford to 
pay for it, and make merely such inci- 
dental provision as is practicable for un- 
usually capable students of modest means. 
Some aim to do little more than to enable 
as many applicants as possible to satisfy 
the low requirements for admission to the 
bar. Finally, between these two extremes 
stand a larire number of schools that are 
open to the charsre of maintaining en- 
trance requirements and hours of instruc- 
tion that can be criticised as imperfectly 
adapted to the successful accomplishment 
of either aim. Such has been the effect 
of permitting two ideals to clash, aPd 
looking to surrender or compromise to 
terminate the controversy. 

In place of this, it is now suggested 
that all who are sincerely interested in 
the improvement of our present system 
of preparation for legal practice should 
unite in the pursuit of two distinct but 
not incompatible aims. Educational 
standards should by all means be raised: 
but likewise equal opportunity to satisfy 
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these raised standards should be provided 
to all classes in the community. The 
Washington Conference on Le<z'al Educa- 
tion recognized the wisdom of this policy. 
It endorsed, with one modifying interpre- 
tation, a concrete plan for higher stand- 
ards recommended by the American Bar 
Association, but at the same time it 
adopted the following highly significant 
resolution : 

"Whenever any state does not at pres- 
ent afford such educational opportunities 
to young men of small means as to war- 
rant the immediate adoption of the stand- 
ards we urge the bar associations of the 
state to encourage and help the establish- 
ment and maintenance of good law 
schools and colleges, so that the standards 
niav become practicable as soon as pos- 
sible.*' 

(Eighth Resolution.) 

The concrete standards that were en- 
dorsed at Washington do not in all re- 
spects commend themselves to the writer 
as those which could most fruitfully be 
promulgated at the present time. But 
the general attitude of the Conference 



was in entire harmony with what he re- 
gards as his most important conclusion. 
It is left now to the responsible authori- 
ties in each state to determine whether 
the immediate adoption of these stand- 
ards can be reconciled with the principle 
that access to the legal profession must be 
kept open to all social elements in the 
community. Recognition of this principle 
means, of course, that standards which 
fully ensure competency and character 
cannot be secured as quickly as we should 
like. But neither can they be quickly 
secured by a struggle between those who 
recognize the validity of this principle 
and those who do not. Tt is respectfully 
submitted that the effort to harmonize 
these two points of view cannot fairly be 
ascribed to a feeling that political consid- 
erations stand in the way of promoting, 
by all practicable means, higher standards 
for the training and admission of every 
type of lawyer. 

—Alfred Z Beed. 

522 Fifth Avenue New York City, Janu- 
ary f), 192S. 



Lawyers' Seminar in Jacksonville 

Programme Stimulates Professional Interest in Florida's Legal Prob- 
lems — In Illinois Secretary Stephens Conducts a 
Bar Lecture Bureau 



"The law is a learned profession." This 
was the declaration with which Chief 
Justice Taft opened his address to the 
Conference on Legal Education held last 
February in Washington. His second 
declaration was, 'The law is a learned 
profession," and his third was even more 
emphatic in shifting the emphasis, thus: 
"The law is a learned profession." 

These words come to mind on receiving 
from the Jacksonville (Fla.) Bar As- 
sociation the programme of the Jackson- 
ville Lawyers' Seminar, which follows: 
Jacksonville Lawyers' Seminar 

The Jacksonnlle Bar Association has 
arranged a Law^'ers' Seminar. The Semi- 
nar will hold four meetings, as follows: 
Xovember 2nd, 9th, 16th and 23rd, the 
first four Thursdays in November. 

The hour for these meetings will be 



four o'clock in the afterroon. This hour 
is more convenient than an evening hour, 
and less hurried than a limcheon. By 
marking up these appointments in ad- 
vance, the Seminar will not conflict with 
other matters. » 

Through the courtesy of the Old Colony 
Club, the Seminar will meet in the rooms 
of this Club in the Mason Hotel. 

The subjects, speakers, and references 
for advance reading are: 

November 8nd: 
SUBJECT: SUGGESTED IMPROVEMENTS 

IN FLORIDA STATUTE LAW. 
SPEAKER: MR. GEORGE C. BEDELL. 
Reference: Revised Central Statutes of Florida. 

November 9th: 
SUBJECT: QUIRK, GAMMON AND SNAP. 
SPEAKER: iCOL. W. E. KAV. 
Reference: Ten Thousand a Year, by Samuel 
Warren. 

November 16th: 
SUBJECT: ADMINISTRATIVE L.\W. 
SPEAKER: MR. E. T. L'ENGLE. 
Reference: State v. A. C. L., 66 Fla. 617; 6 R. 
C.L. 177 ct seq.; 12 CJ. 844 et seq. 
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November )?3rd: 
SUBJECT: DECLARATORY DECREES IN 

FLORIDA. 
SPEAKER: MR. H. P. ADAIR. 
References: 12 A. L. R. 62. note; State v. Grove. 
(Kan.). 201 Pac. 82. . 

A reading of the references before at- 
tending the respective meetings will make 
the principal addresses more valuable and 
interesting. Questions and discussion by 
those in attendance will be invited. 
Testing A New Idea 

Lawyers occasionally meet to discuss 
legal and legislative problems but rarely 
if ever have the lawyers of a locality 
framed a set programme of this sort. The 
matter appears to be of no slight conse- 
quence. It is easy to make an interesting 
programme for a state bar association, be- 
cause those attending have laid aside pro- 
fessional cares and are of a receptive 
mind. 

But the problem of making the local 
bar association meeting interesting, 
stimulating, possibly instructive is one 
not yet solved and, in fact, hardly real- 
ized. It should be realized because it is 
of very great importance. The lack of 
proper programmes for local bar associa- 
tion meetings is the principal reason for 
the failure to hold these meetings regu- 
larly and for the perfunctory nature of 
the few that are held. 

Good fellowship is not enough to make 
such meetings successful because the mem- 
bers of the local bar who care to see each 
other have too many other opportunities 
If they are to be induced to turn out 
specially for a bar meeting there must be 
a greater inducement. The dinner fol- 
lowed by impromptu remarks is commonly 
relied upon for this inducement, but often 
with little success. The busy lawyer and 
the serious minded lawyer are likely to 
remain away from such meetings. 

Consideration of such facts doubtless 
had something to do with the proposals 
several years ago for a lawyers' seminar, 
by Mr. Henry C. Clark of the Jackson- 
ville bar. His suggestions looking to the 
adoption of the plan by the bar universally 
were published in the Journal (Vol. Ill, 
No. 5) under the title "Building Up the 
Law.'^ Or it may be that the originator 
had in mind only the advantage to accrue 



to the law through the discussion of 
statutes and decisions. This is of course 
the larger side. But until the smaller bar 
associations find a means for securing the 
attendance of members there is no op- 
portunity for the discharge of the profes- 
sion's duty in scrutinizing law in the 
making and assisting courts and legis- 
latures with expert counsel. 

P^iblicity Favorable to the Bar 

Keports published in the Jacksonville 
papers prove that the seminar, at the time 
this is written, has more than justified 
the hopes of its founder. The attendance 
at meetings has been generous. An in- 
teresting byproduct has been the publicity 
given by the papers. The reports have 
been very full, the Florida Times-Union 
devoting four and one-half columns to 
^fr. L'Engle's address of Xov. IG on Ad- 
ministrative Law. WTiile there are not 
many lay readers who will profit by read- 
ing a technical legal paper they cannot 
but be impressed by the fact that "the law 
is a learned profession" and that the local 
bar is devoting thought to legal problems. 

An integration of the profession, is 
surely on its way. In a number of states 
the building up of the state association 
has been seen to call for the building up 
of the locals. In Washington the county 
bar associations have been admitted en 
masse to the state association. In Ohio 
a special secretary is employed in secur- 
ing members. In Illinois district associa- 
tions have been created to afford greater 
intercourse than is possible through a 
single annual state meeting. The meet- 
ings of the district associations are held 
mainly for the purpose of discussing pub- 
lic questions. 

Mr. B. Allan Stephens, secretary of the 
Illinois State Bar Association, has real- 
ized very keenly the importance of stimu- 
lating the profession by making local 
meetings interesting and profitable. He 
came to the conclusion that the study of 
serious topics would interest lawyers and 
arranged for speakers on a number of 
subjects of current interest and offered 
their services to the local associations. 
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There have been, during the past two 
years, many profitable sessions. Secre- 
tary Stephens has in fact been conducting 
a little lecture bureau, and with promis- 
ing results. 

The Illinois plan has its merits, since 
it brings to every willing county bar, how- 



ever small, one of the ablest practitioners 
in the state in the particular field of law 
to be considered. It is not competitive 
with the Jacksonville seminar plan 
worked out by Mr. Clark. There is no 
reason why both should not be encouraged 
in every state. 



Illinois Rejects Proposed Constitution 

Cook County Court Consolidation Practically Escapes Criticism in 
Storm which Sweeps New Instrument into the Discards 



The first constitution voted on in fifty- 
two years in Illinois was rejected De- 
cember 12 with an adverse majority of 
over three-fourths of a million votes. The 
proposed constitution was in important 
respects a better one in the matter of 
judiciary organization and powers than 
any that has ever been drafted. It pro- 
vided a single trial court for Cook 
County's three million people, thus grap- 
pling with one of the most pressing prob- 
lems of our times in an intelligent and 
courageous manner. 

There is ground for congratulation in 
the fact that the intense and almost uni- 
versal dissatisfaction with the constitu- 
tion spared the unification of Cook 
County courts. There was a little op- 
position to placing the power of appoint- 
ing chief justices in the Supreme Court, 
but no critic objected to the unification 
of all the courts of record into one. This 
unification doubtless did inspire the fight 
against the constitution as a whole by 
clerks of courts whose oflBces would be 
abolished and by twenty-five of the judges 
of the Circuit and Superior Courts, but 
none of these objectors openly made any 
point of the consolidation. The essential 
feature of unification and orderly struc- 
ture appeared to be incontestible. 

The chief criticism of the judiciary 
article was that it conferred rule-making 
power on the Supreme Court and also 
empowered that tribunal to appoint 
judges of the Appejlate Court. The 
jealousy of the Supreme Court is on 
political grounds. The limitations on 
legislative power,, the weakness and in 
eflRciency of the legislature and the abun- 
dance of statutory regulation in the old 



constitution have all contributed to make 
the Supreme Court final arbiter in many 
political struggles, and as such it natu- 
rally arouses jealousy. 

The tremendous majority against the 
constitution proves one thing — that it is 
impossible in such a state as Illinois to 
secure adoption of a constitution sub- 
mitted to a single vote. Such a unit sub- 
mission results in uniting all dissatisfied 
persons. It further enables every op- 
ponent to assign a false reason for his 
opposition, so that special interests can 
masquerade under patriotism, or what 
not. No form of politics makes stranger 
bedfellows than the unit vote on a con- 
stitution in a state as populous and di- 
verse as Illinois. 

The convention hung together for 
nearly three years and so worked out 
necessary compromises. But the electorate 
gleefully rejected the compromises, each 
side expecting to get a second chance and 
a larger share. The more irritating sub- 
jects should have been exposed to separate 
votes, but the delegates believed that the 
electorate would swallow some unpalat- 
able features along with the rest. This 
was an estimate not tenable since the fail- 
ure of New York's constitution in 1915. 

The greatest difficulty which confronted 
the convention, one which nearly wrecked 
it, was in determining the representation 
to be accorded to Chicago. Under the old 
constitution the metropolis will in a few 
years be entitled to more representatives 
in the legislature than the rest of the 
state. In view of this the legislature has 
refused since 1900 to redistrict in accord 
ance with the constitution. The corn- 
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promise as worked out provided that Chi- 
cago should be permanently limited to a 
minority of the senate. 

A huge metropolis is an anomaly in a 
state. Except for national purposes it 
should not be part of a state the re- 
mainder of which is different in every 
respect. But it is readily possible to 
reconcile the anomaly on this theory — 
that the city should have a large measure 
of home rule powers, and in return tibere- 
for should accept a permanent limitation 
of representation. It is intolerable that 
either ciiy or country should dominate 
the other, for that is the antithesis of 
self-government. This principle was 
skillfully applied in the proposed consti- 
tution, but it did not by any nreans fore- 
stall opposition. 

Permission to the legislature to adopt 
an income tax law probably proved the 
most damaging argument in the hands 
of imscrupulous opponents. It was in- 
tended by the convention to enable the 
state to reach some ten billion dollars 
worth of intangible property which is 



escaping taxation. But the masses were 
easily persuaded that this was a scheme 
to load an additional burden on their 
shoulders. There has probably never been 
such a mendacious campaign in the his- 
tory of the country, a natural consequence 
of permitting a popular vote on an ab- 
struse and many-sided subject with in- 
tense personal interest free to inject every 
kind of prejudice and misrepresentation. 
In every large and diversified state 
there should be a separate submission of 
questions which arouse feeling. Thefe 
should be also as a preparation for voting 
an understanding of the defects of the 
existing constitution. In Illinois both of 
these principles were ignored. The people 
do not realize that the old constitution is 
a daily curse in hundreds of ways. They 
have been fed up with stories of how 
mighty they are and ^1)ooster'' talk but 
have not been taught the simplest facts 
concerning their own state. In conse- 
quence of this many evils must be endured 
indefinitely which would have been exor- 
cised by the proposed constitution. 
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e decisions 



of the 



United States Su- 



preme Court are 
now appearing in the semi- 
monthly issues of the Su- 
preme Court Reporter. 

And they are most interesting 
and far reaching in their char- 
acter. 

It is not too late to enter your 
subscription for this year — we 
will send you the pamphlets al- 
ready issued at once and the 
future numbers as issued. 

Then, at the end of the term, 
you will receive the permanent 
buckram-bound volume, con- 
taining all of the decisions for 
the entire year. 

All of which will only cost 
you $6.00. 
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WEST PUBLISHING CO. 
St. Paul. Minn. 

On acceptance of this order, you may enter 
my subtcnption for the Supreme Court Re- 
porter, bound in buckram, beginning with vol- 
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ly advance sheets during the term of the court. 
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Our Contributors 

Two topics on which very little has been written are discussed in articles in 
this number. The explanation of the operation of a Supreme Court sitting in 
two divisions by Chief Justice Emmett N. Parker is especially pertinent, in view 
of tlie comparative failure of the intermediate appellate court. Within a few 
decades most of the states must provide for an increase in appellate forces. The 
experience of the Supreme Court of Washington in the article referred to shows 
the economical and eflBcient way of achieving this. 

The article on disbarment, while written for the Iowa bar, is a valuable con- 
tribution to the small stock of writing on this subject. This would be an excel- 
lent topic for a wide research. 

Intelligent interest in criminal law enforcement will be promoted by the 
thoughtful article on this subject by President Reynolds of the Institute of 
Criminal Law. The argument of ex-President Potter of the Michigan State Bar 
Association for a unification of courts in a state is one of the most convincing 
which has been written. Mr. John M. Maguire's study of judicial relief for the 
poor makes a valuable addition to the literature of this subject. To all of these 
authors and to editors who have consented to republication this Journal extends 
its thanks. 



The American Law Institute 

The Juristic Center movement fostered by the American Law School Asso- 
ciation, previously reported in this Journal, resulted on February 23, 1923, in 
.the chartering of the American Law Institute. Thus begins the most ambitious 
project ever voluntarily undertaken by the bar of any nation. The Institute 
represents the hopes of bench, bar and teacher that a clarification of substantive 
law may be achieved. That this work involves infinite effort, that it implies end- 
less struggle, that it calls for liberal endowment, and that it carries no positive 
assurance of complete success is admitted on all hands. 

The undertaking arises both from the extreme need of the situation and 
from a growing spirit of public service. We are confronted with hopeless com- 
plexity and confusion in our law if the courts of last resort, half a hundred in 
number, are to continue to grope for the appropriate rule with no influence making 
for unity. This situation illustrates the saying of Professor Kocourek that ^Tiaw 
begins and ends in discretion.'* In a primitive state of society there is no body 
of law to guide the judge ; we approach the same condition of things now through 
the multitude of conflicting rules which may be cited on many points, and which, 
by their diversity, force the judge to fall back again on discretion. In this situa- 
.tion the lawyer cannot with assurance tell his client how to conduct his affairs 
in accordance with the law. 

Out of this welter of decisions there is no escape for us by the easy route of 
imperial edict. The way pursued in Rome, in France, in Germany and in Japan 
is closed to a people, however determined to be politically unified, whose legisla- 
tion originates in half a hundred sovereign states. No one of these states could 
conceivably accomplish the reformation alone, or could powerfully influence its 
neighbors. It must be a joint action. While the acceptance may be casual and 
sporadic, the critical and creative work of restatement must be through a nation- 
wide co-operation. This means that it must be through the bar, for the several 
states as such cannot be brought into co-operation. And it must be endowed 
otherwise than by Government appropriation, because it must be free from dicta- 
tion on the part of the appropriating source. 

The Bar which now assumes the responsibility thus clearly resting on it may 
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be considered tri-partite, composed of practicing lawyers, judges and law teachers. 
The development of the teaching profession as an independent vocation has 
brought to the Bar a growing body of lawyers who, for a considerable time, have 
been exerting a needed influence. They approach the problems of the law, not in 
order to support a thesis, but in the scientific spirit. They cultivate the imper- 
sonal view. 

The fact that the law teachers have a critical, but dispassionate, outlook upon 
the law, that they alone trace its unities and relations and correlate it in a sys- 
tem, and that they can, with no sacrifice to any duty, devote time to intensive 
research, implies that they will produce the drafts of restatement which will then 
be subjected to the study and criticism of judges and practitioners. 

Twenty years ago so few were the lawyers devoting all of their time to teach- 
ing that this work could not have been undertaken. The task, in fact, has been 
waiting for a decade or more for the development of the specialist. It is certain 
that each decade in the future will see an increase in the number, and possibly 
an increase in the average capacity, of these legal savants. The new movement 
implies rather co-operation on a nation-wide scale of all the productive and criti- 
cal talents of the entire profession, rather than the writing of individual trea- 
tises. 

There is such dire necessity that even the most skeptical must nevertheless 
welcome the attempt. Even the movement's by-products would justify the cost, 
which is insignificant when compared with public expenditures in fields promising 
gains less important. But there is room for expectation that the tide setting 
toward diversity in American substantive law will be reversed, and that a trend 
toward unification will be started. The work will tend to build its own road, for 
it will be an education in itself, and the assumption of the public duty will stim- 
ulate and inspire the entire profession. 

Mr. Elihu Boot, who has furthered this movement at every step, becomes 
honorary president of the Institute; George W. Wickersham, president; Justice 
Benjamin Cardozo, vice-president; William Draper Lewis, secretary, and (Jeorge 
W. Murray, treasurer. The directors number twenty-one, with an authorized in- 
crease later of not more .than twelve members. The Institute was incorporated 
under the laws of the District of Columbia. 

Give Judiciary Greater Power 

Efficiency Organization for Courts Points Way Out of Dilemma — 
Curtailment of Judicial Power a False Solution 

[President William W. Potter of the Michigan State Bar Association (1922) 
in his annual address discussed the administration of justice with characteristic 
directness. The following portion of his address is reprinted with permission 
from the Michigan State Bar Journal. Vol. II, No. 1. — Editor.] 

Your president will spend no time in We created probate courts, with jurisdic- 

extolling the nobility of the legal pro- tion over the administration of estates 

fession. It must satisfy us, or we would and with such kindred jurisdiction as 

abandon it. I wish to call your atten- was conferred upon them by statute; we 

tion to some things well known to all, transferred the jurisdiction over divorce 

and to suggest possible remedies for them, to courts in chancery, and continued or 

♦ ♦ ♦ established courts which correspond with 

When the American Constitution was the king's bench, common pleas, equity 

adopted, church and state were separate, courts, and courts martial, with subsidiary 
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justices courts; and here American judi- 
cial developmeut stopped. 

No great practical judicial reform has 
succeeded in America since the adoption 
o£ the American Constitution. 

No form of action has been created 
not known and understood prior to the 
establishment of the American govern- 
ment. Forms of procedure have been 
simplified^ in some cases at the expense 
of precision and certainty, but the forms 
of Blackstone are as good now as those of 
the Michigan Judicature Act. 

Notwithstanding, by the Constitution of 
this state, it is made the duty of the 
Supreme Court by general rule to estab- 
lish, modify and amend the practice in 
such court and in the circuit courts and 
simplify the same, and this duty has 
been emphasized by statute, the Supreme 
Court has, in this particular, apparently 
shirked its duty and responsibility and 
permitted the legislature to usurp this 
sphere of judicial activity especially con- 
ferred by the Constitution upon it. 

Every set of court rules adopted by the 
Supreme Court of the State of Michigan 
governing the practice in that court, or 
in the circuit courts, has been prepared 
and submitted for adoption by the mem- 
bers of the bar. 

While pleading, practice and procedure 
have, in England, been modified and sim- 
plified, we are still practicing substan- 
tially in accordance with the principles 
familiar to Blackstone and to Chitty. 

As a result of this abdication by the 
Supreme Court of control over the prin- 
ciples of procedure and practice, it has 
permitted itself to be bound by statutory 
rules prescribed by the legislature, and, 
as a court, in this particular, has prac- 
tically ceased to function. 

It has chosen to follow statutory rules 
even at the expense of justice. 

In this state approximately 100,000 
cases are instituted each year. Of these 
cases, about one per cent reach the court 
of last resort. The other 990 cases out 
of every 1,000 so started are disposed of 
in inferior courts. If we are frank with 
ourselves; if we admit here what we ac- 
knowledge elsewhere; if we recount our 
own experiences; if we listen to the ex- 



pressions of opinion by practitioners at 
the bar in every county in this state, we 
discover an enormous number of outrages 
upon litigants committed by ignorant and 
incompetent justices and judges exercis- 
ing judicial power. While lawyers pro- 
fess to hold up their hands in horror at 
flagrant violations of justice, they never- 
theless generally recognize that these 
things exist, but instead of attempting re- 
form, they indulge, when affected, the 
constitutional prerogative of the trial 
lawyer. 

Although it may be the duty of the 
lawyer to uphold the dignity of the bar 
and the honor of the court, he must be 
blind indeed who believes either that the 
courts are keeping abreast of ttie times 
or enjoy the confidence of the American 
public. 

Though the lawyer is not worried be- 
cause he knows the remedy, and the court 
of last resort is not concerned because it 
deals with only one per cent of the liti- 
gation instituted, the average man is fre- 
quently compelled to submit to injustice 
or to spend an unnecessarily large sum 
in order to vindicate his rights. 
People Dread Litigation 

So great is public dissatisfaction with 
trial courts that, instead of being the ob- 
jects of veneration and regard, they are 
avoided by everyone who has his own busi- 
ness interests at heart. 

Every practicing lawyer is familiar with 
the suspicion with which courts are re- 
garded. The delays in the administra- 
tion of justice and the manner in which 
the rights of liberty and property are ban- 
died about has led intelligent and pro- 
gressive men in practically every trade 
and department of commerce to organize 
tribunals for the administration of justice. 
This is true of lumber dealers, hay dealers, 
grain dealers, fruit shippers, potato ship- 
pers, coal dealers, furniture dealers, and 
many other branches of commercial enter- 
prise. It is true of the vast membership 
of fraternal societies, of church societies, 
of racdng associations, and of associations 
of professional men. All these resort to 
their own tribunals to settle dispute from 
choice, and to the legally constituted 
courts only when compelled to do so. 
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The public represented in the legisla- 
ture recognize the inherent weakness of 
our judicial administration. Courts of 
arbitration and conciliation are every- 
where springing up, and their most strik- 
ing features are that no record of their 
proceedings is kept and that the arbitra- 
tors are not bound by the rules of evidence, 
but may hear such testimony as they may 
desire. 

It is not alone in the creation of new 
tribunals, which are not legally recog- 
nized, that a profound change has been 
taking place, but .the whole doctrine of 
master and servant, in so far as that rela- 
tion involves rights and liabilities grow- 
ing out of negligence, contributory negli- 
gence, assumed risk, and its corollary, the 
negligence of fellow servants, has been 
removed from the sphere of adjudication 
by courts and conferred upon an inde- 
pendent administrative tribunal. 

The law governing the relative rights 
of gas companies, electric light companies, 
telephone companies and railroad com- 
panies as against the public; the deter- 
mination of just rates, practices and con- 
ditions of service is primarily removed 
from the determination of courts and 
vested in an administrative tribunal. 

Notwithstanding .the removal of great 
branches of administration from the 
courts, the same complaint voiced by the 
Mirror of the Justices, of delay in the 
king's court, is now everywhere echoed 
against legally constituted judicial tribu- 
nals. 

So great has become the volume of these 
complaints, and so acutely have they been 
felt by the people, that many remedies 
have been advanced. 

Several American states, notably Ari- 
zona, California and Oregon, have ex- 
tended the recall to judicial officers. The 
object of the recall is to make the judiciary 
subservient to the will of the legislature. 
Its advocates generally deny the right of 
the court to declare statutes unconstitu- 
tional and tiius uphold the will of the 
people against the desires of their servants. 
Its exercise may disgrace faithful public 
servants, and it tends to destroy that in- 
dependence which is the distinguishing 
feature of a strong judiciary. Condemned 



by three thousand years of experience be- 
fore it was recently resurrected and made 
a political issue in a. presidential cam- 
paign, fortunately in this state the recall 
of judges of courts of record and courts 
of like jurisdiction is prohibited by the 
Constitution. 

The recall, not of judges but of judicial 
decisions, has been frequently urged, and 
it, too, has been dignified by being made 
a political issue. No one now seriously 
contends that an appeal should be made 
from the decision of the judge to the ven- 
geance of the multitude, as was permitted 
by Pilate when, listening to the murmurs 
of the masses, he surrendered the Savior 
to the brutality of the mob. In civilized 
states under constitutional government 
the same results may be obtained by con- 
stitutional amendment, as was done in 
this state after the decision in Pingree 
V. Auditor General and in the United 
States after the decision holding the in- 
come tax to be a direct tax, which must 
be constitutionally apportioned among the 
several states according to their respec- 
tive numbers. 

Foolish Remedies Proposed 

Again, it is contended that the doc- 
trine of stare decisis should be abolished 
by constitutional amendment. This was 
the view of the great Justinian and of the 
celebrated philosopher, John Locke. But 
right reason is justly authoritative and 
wrong reason may in the long run be set 
aside by judicial decision, legislative ac- 
tion, or constitutional amendment. 

It is sometimes contended that courts 
should be deprived of the power and au- 
thority to declare statutes unconstitu- 
tional; but this would destroy the su- 
periority of constitutional government, 
consisting in the power and duty of the 
court to maintain the supremacy of the 
will of tlie people as expressed in the 
Constitution against that of their servants 
expressed in legislative action. 

Then there are those who contend that 
the right to declare a statute unconstitu- 
tional is a legislative power akin to the 
executive veto, and under the division 
of governmental powers prevailing in our 
Constitution cannot be constitutionally 
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exercised, imd that it is upheld only by 
the aristocracy of the robe, in contempt 
of public right in a constitutional re- 
public. 

So geueral, widespread, and powerful 
has been the sentiment for judicial re- 
form; so plain is it that judicial pro- 
cedure in the United States represents the 
arrested development of an important 
phase of progressive civilization, that the 
chief justice of the Supreme Court of the 
United States is making an investigation 
and effort to simplify judicial procedure 
and dispatch business in the federal courts 
by methods akin to those which have for 
years been in use in England. 

Says Boscoe Pound, dean of the Harvard 
Law School: 

"For one thing, we need a modem organ- 
ization of our courts — a problem to which 
the American Judicature Society is devot- 
ing much attention. Again, there is need 
of organization of Judicial administrative 
business. If we think of the administration 
of Justice as the social objective, we can 
no more attain it with the Judicial arma- 
ment and the clerical system of Judicial 
business inherited from seventeenth-century 
England and shaped in the pioneer, rural, 
agricultural communities of the first half of 
the nineteenth century, than we may expect 
to conduct a military campaign today with 
the mule trains and the commissariat ar- 
rangements of the Civil War. But beyond 
this organization of the courts and of the 
administrative officers immediately con- 
nected with the courts we need a real 
ministry of Justice charged with the duty 
of active and continuous effort to make the 
law effective for its purpose, as the courts 
are charged with the duty of effective ad- 
ministration of the law when provided. 
The legislature will give the formal sanc- 
tion. But someone must do the preliminary 
study, must perceive the leak to be stopped, 
must discover the anomaly to be pruned 
away, must find the directly advantageous 
practice to be extended, the conflicts to be 
abated, and inconsistencies to be reconciled. 
So long as this is everybody's business it is 
nobody's business, and so much of the pres- 
sure for legislation comes from purely sel- 
fish motives that one who essays a real im- 
provement out of pure public spirit is not 
unlikely to be met with suspicion. Thus 
he becomes discouraged, and lacking any 
selfish motive for persistence, gives up, 
where the advocate of legislation for some 
particular group or class continues the pres- 
sure and succeeds." 

We must train ourselves, and educate 
the public, to the idea that the object of 
judicial administration is not the advance- 
ment of private interests, but to do justice ; 
and justice has ever been regarded as the 



surest foundation of an enduring state. 
We must build up a sentiment which em- 
phasizes trust and confidence rather than 
dishonesty^ dilatoriness and chicanery, 
and this can be done only — 

(a) By charging the bar with the duty 
and responsibility of purging its own 
ranks, preventing improper persons being 
admitted thereto, elevating the require- 
ments to admission, and upholding the 
highest ideals of the profession; and to 
that end, I urge your consideration and 
approval of the bill introduced in the last 
legislature of Michigan to provide a self- 
governing bar, a copy of which was ap- 
pended to the report of the Committee on 
Legislation and Law Beform at the last 
meeting of this Association. 

(b) By the abolition of the present 
judicial system and the supersession of 
the Supreme Court, circuit courts, at law 
and in equity, probate courts, juvenile 
courts, municipal courts and justices 
courts by one consolidated court, with 
plenary jurisdiction, divisible by its own 
acts into as many parts and divisions as 
the exigencies of the business to be dis- 
posed of demand, whether civil or criminal, 
juvenile, probate, or equity, whether deal- 
ing with rates, torts, felonies, or industrial ' 
accidents; composed of men of ability and 
intelligence; that the administration of 
justice may no longer be treated with 
derision and contempt; that ignorant, in- 
competent and dishonest judicial oflBcers 
may be but reminiscences of the past; and 
that the administration of justice shall 
command the respect and admiration of 
the bar and of the public. 

Businesslike Organization 

Such a court should be organized in an 
effective and businesslike way, with ad- 
ministrative heads free from judicial 
duties who could devote their entire atten- 
tion to developing the operative efficiency 
of the various branches, devising better 
methods of procedure, assigning judges to 
those branches of the court and to those 
localities where they will be most effective 
and are most needed, and publishing 
judicial statistics showing as fully as pos- 
sible the results accomplished by the dif- 
ferent branches and by the different judges 
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in the various judicial divisions of the 
state. The judiciaty is the one department 
of state which publishes no data bearing 
upon the eflBciency of its work, and with- 
out such data there is no adequate basis for 
judging how well it performs its duties or 
what changes are necessary in order to in- 
cease its efficiency. Great Britain has 
long published judicial statistics. They 
are as essential to the effective administra- 
tion of justice as are the annual financial 
and operative reports of business com- 
panies to the successful conduct of such 
enterprises. 

I would provide for effective cooper- 
ation between the bench and the bar in 
improving the service rendered by the 
courts, setting up administrative machin- 
ery for making the rules of procedure re- 
sponsive to the needs of the people. Brit- 
ish procedure for seventy-five years has 
had a flexibility which has enabled it to 
keep abreast of the requirements of the 
times through gradual modification. Rules 
should not be retained until they become 
absolutely unworkable, but should be 
changed whenever improvements are 
needed, and no unnecessary obstacles 
should be thrown in the way of continuous 
progress in reforming procedure in all its 
branches. I would repeal the Judicature 
Act in all its parts, create and enact a short 
practice act, leaving the details to be filled 
by the Supreme Court, as contemplated 



by the Constitution, that practice may be 
amended, modified and simplified. I would 
provide for settling issues prior to the tak'^ 
ing of depositions or of testimony, so that 
as to all facts not admitted and subse- 
quently proven the party refusing to admit 
the same shall pay the cost, that the courts 
may cease to be the conduits of private 
favor and become instrumentalities for the 
administration of public justice. 

These matters have received careful con- 
sideration from many committees and asso- 
ciations. Something should be done to al- 
lay the prevailing criticisms of our judicial 
system, re-establishing the jurisdiction of 
our courts, and rehabilitate them in public 
favor; and, it seems to me, the way to re- 
form lies, not in curtailing the courts' 
constitutional powers, or in hampering 
their functions by legislation, but in ex- 
tending their powers, abolishing useless 
and cumbersome rules, placing the disposi- 
tion of the 990 cases out of every 1,000 in 
the hands of qualified judicial officers, ele- 
vating the standing of the bar and the tone 
of the judiciary, and above all, in making 
the judiciary a righteous and effective 
force for the prompt and intelligent ad- 
ministration of justice. This, it appears 
to me, will check the criticisms of a dis- 
satisfied public, give us better judicial ad- 
ministration, and advance the cause of 
truth and justice. William W. Potter. 
Lansing. 



Character Qualifications and Disbarment 

Proceedings 

[Reprinted, by permission, from Iowa Law Bulletin, Vol. VIII, No. 2.] 



From all thoughtful lawyers comes the 
warning that the profession must awaken 
to a new consciousness of its position and 
of its responsibilities. When the deraa- 

1. The problem of the unfit practitioner is 
nation wide and it has aroused correspond- 
ingly widespread attention of late, especially 
that side of it dealing- with an effort to in- 
crease the requirements for admission to the 
bar. The present article dealing with the 
other side of the problem, — that of riddlniar 
the bar of those undesirables who succeed in 
obtaining: admission,^ — while directed par- 
ticularly to Iowa conditions, is by no means 
limited to loWa in its application. The 
energ^y and thought bein^ so generously ex- 
pended all over the United States on the mat- 
ter of keeping out the unfit might very 
profitably be extended on an equally broad 
scale to the matter of disbarment. — Ed. 



gogue and the propagandist find a fertile 
field in the world-wide unrest, careful and 
thoughtful people everywhere turn to the 
lawyer for aid and counsel to weather the 
storm. In such times, the statement that 
the lawyer is a public servant takes on an 
added meaning. His is the responsibility 
to establish in the public mind confidence 
in the courts and even in the government 
itself. But before this is possible the public 
must have faith in the legal profession as 
a whole. 

Everyone realizes how important it is to 
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know something of the character of those 
who seek admission to practice^ so that^ as 
Elihu Eoot recently said, **you can keep 
the fellows out that are merely trying to 
get an opportunity to blackmail and grind 
the face of the poor, merely seeking an 
opportunity for more successful fraud and 
chicanery by having a law shingle." 

That the bar itself has felt the pressure 
of public opinion and has come to a real- 
ization of the necessity of cleaning its own 
house was brought out repeatedly in the 
Conference of Bar Association Delegates 
held at Washington last February to dis- 
cuss standards for admission to the bar.^ 
There must be a tightening up of stan- 
dards all along the line if the responsibil- 
ity of the profession to the public is to be 
met, yet all agree that it is most difficult, 
if not impossible and inpracticable, to at- 
tempt to apply any real or searching char- 
acter tests for admission into the profes- 
sion. 

At the Conference above mentioned, Mr. 
Root, speaking of his experience as a mem- 
ber of a character committee, with refer- 
ence to admission to the bar, said : 

*^ear after year we used to sit, and all 
the applicants for admission to the Bar 
came before us and presented their papers 
and submitted themselves to such exami- 
nation as we saw fit to make regarding 
their characters. And every year, when it 
was all through, we were compelled to con- 
fess to each other that we really did not 
know anything about the character of 
nine-tenths of the young men who came 
before us. They would get somebody to 
sign the necessary papers, and they would 
furnish certain formal statements about 
their careers. A young fellow just apply- 
ing for admission to the Bar has not much 
of a career. It is very difficult to tell 
much about his character. We could not 
keep a young man out because we did not 
know much about him. It would not be 
fair to deprive him of his chances. Never- 
theless, I had, we all had, an uncomfort- 
able and unhappy feeling that we were 
admitting to the Bar each year some scores 
and hundreds of young men without any 
warrant whatever for believing that they 
had the character that is the most essen- 



tial thing in the administration of jus- 
tice.'^ 2 

Unless one has committed some overt 
act showing him to be unfit, it is almost 
a matter of course that the evidence of 
good moral character which he presents 
should be accepted without question. And 
this is perhaps as it should be. But what- 
ever educational requirements may be set 
up as standards for admission to the bar, 
though they may tend to keep out the 
weak and the poorly prepared, they will 
not assure such character qualifications as 
are absolutely essential to the legal pro- 
fession if it is to have the confidence of 
the public, be able to serve the public and 
justify its existence as a profession. The 
higher the intellectual qualifications and 
training of the lawyer, the more dangerous 
does he become if he turns out to be im- 
worthy of the trust reposed in him in his 
professional capacity. No one doubts that 
the smart crook is more dangerous than 
the stupid crook — more dangerous to his 
client, and more dangerous to the reputa- 
tion of the profession as a whole. 

A few years ago we rather freely took 
it for granted that every attorney would 
look after his client's interests, and laid 
stress upon his duty to the court in the 
administration of justice. Today we are 
coming to realize that we should not as- 
sume even this loyalty to the client. We 
must be sure of it, for certain it is that one 
who does not first feel such a responsibility 
is not going to worry about his duties to 
the profession, the court, and the public. 
Nor can the profession expect the con- 
fidence and respect of the people so long 
as they know of unworthy members who 
are premitted to remain within its ranks. 
Whether the effort of character committees 
to keep out the unfit be reasonably success- 
ful or discouragingly ineffective, the work 
is at best only half done, for it is only 
after the opportunities in actual practice 
have come, that the real character of the 
applicant can be known. 

Present Methods Inadequate 

Although ninety-nine lawyers out of a 
hundred may be honest and upright, the 
public has been prone to class all lawyers 

2. Proceedinsrs of the Conference, p. 19. 
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as crooks because of the defections of the 
unworthy few. When one such character is 
permitted to practice law the layman is 
most apt to conclude that all lawyers are 
crooked, else they would not permit a dis- 
honest or tricky lawyer to remain one of 
their number. And, so long as the bar has 
the right and power to disbar for impro- 
fessional conduct, it cannot well complain 
if it is charged with responsibility for the 
character of its membership. 

It is easy to talk of the duty of the bar 
to clean its own household, — and that it 
has such a duty no member of the profes- 
sion should deny, — but that as a practical 
matter the bar is not likely to be cleared 
of its undesirables through our present 
methods has already been too well demon- 
strated. Just ask for volunteers to con- 
duct disbarment proceedings against a fel- 
low attorney, and see what response you 
will get. Better yet, ask one of the few 
attorneys who has once been engaged in 
such a prosecution if he is willing to act 
again. The question is not whether we 
should be willing to undertake such an iln- 
pleasant duty, but whether we are willing 
to do it, and are doing it. 

If a lawyer against whom disbarment 
proceedings are brought is a man of any 
force or ability, the local enmities that are 
engendered are of the bitterest kind. Such 
a proceeding is not like an ordinary hard- 
fought litigation where the lawyers will 
shake hands when the case is done. He 
who prosecutes a disbarment proceeding 
must not ohly have an extreme degree of 
courage and be immindful of the enmities 
that will arise, but he should also be pro- 
fessionally and financially independent so 
that he may not suffer as the result of such 
hostilities. The personal element is no 
doubt less in large cities than in smaller 
communities where the members of the 
bar are better known to each other. 

Some time ago a prominent lawyer 
spoke to the writer about an attorney who, 
he said, ''ought to be kicked out of the 
profession,'* and on being asked why dis- 
barment proceedings were not instituted, 
answered, ''No respectable lawyer wants to 
get mixed up in such a dirty mess." The 
question is not whether this is the attitude 
we should take; it is the attitude we are 



taking. In the meantime the public is 
looking on and passing judgment; 

There is also another side to the dis* 
barment proceedings as they are now con- 
ducted which must be taken into consid- 
eration. A lawyer called upon to defend 
his professional character is like a woman 
called upon to defend her private char- 
acter. Though a trial may establish con- 
clusively that the charges are unfounded, 
yet in either case the public always re- 
members that the character was ques- 
tioned. Infinite harm, therefore, may be 
done to a lawyer's professional reputation 
through local proceedings instigated be- 
cause of enmities or jealousies. Perhaps 
no plan suggested can get away from this 
danger entirely, but such damage is alto- 
gether too easily done under our present 
method of handling disbarment cases. 

Some eight years ago a committee of the 
Iowa State Bar Association, under the 
leadership of the late Justice Deemer, re- 
ported a plan for the disbarment of attor- 
neys. This plan is set forth in Rule XI 
of the By-Laws of the Association, "and 
provides that the Association may order 
its Grievance Committee to institute dis- 
barment proceedings, the expense thereof 
to be borne by the Association. During 
the eight years that this provision has been 
in force no prosecutions have been con- 
ducted under it. This does not mean that 
the committee has been inactive, for, to 
the writer's knowledge, hardly a year has 
passed without the investigation of several 
complaints. Probably, in most cases, there 
has been gross neglect rather than active 
misconduct, and yet, both in the cases 
where the neglect has been such as to for- 
feit public confidence, and in those more 
outrageous cases of deliberate misconduct^ 
the most that has been done has been to 
compel the wrongdoer to make restitution. 
Every crooked lawyer, once he is caught> 
most readily promises to be good in order 
to avoid prosecution. To exact such a 
promise from a thief and to make him give 
up the stolen goods may serve some useful 
purpose by benefiting the individual who 
has been fleeced but the public expects 
something more, it expects the wrongdoer 
to be dealt with, and feels that he is being 
protected if he is not punished. By the 
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present method the wrong to the indivi- 
dual may be righted, but not the wrong to* 
the pnbUc 

- Prosecutions by a bar association com- 
mittee are never satisfactory for it is a 
constantly changing body having no of- 
ficial standing. Its members ordinarily 
hold office for a year only and are likely 
to be widely scattered so that any action or 
investigation is necessarily carried on very 
slowly by interchange of letters. After 
some such correspondence extending over 
a considerable period they generally hold 
a short conference during the annual 
meeting of the association, and not being 
able at such time to go into the cases fully 
enough to justify any adverse report on a 
question of so serious a nature, they are 
very likely to adjust matters so that they 
may report to the association and be dis- 
charged, or at most, turn the matter over 
to the incoming committee for further in- 
vestigation, in which case it goes through 
much the same process again. Under such 
a procedure any offer of the accused to 
make restitution is gladly accepted as a 
way of clearing up the work of the com- 
mittee and permitting the committee to 
make a report which will be ^'accepted and 
placed on file/' 

It is asking a great deal of any particu- 
lar attorney to leave his business and the 
business of his clients to conduct disbar- 
ment proceedings. Even if it be argued 
that we should be willing to do it for tHe 
good of our profession, at least, under the 
present system, we have not done it; and 
we are safe in saying that the nature of 
lawyers is not going to undergo any 
radical change. Ask yourself this ques- 
tion, "Do I want to prosecute such a case, 
with all its enmities and disagreeable fea- 
tures and with little or no compensa- 
tion ?*^* Do you not have the feeling that 
it is imfair to single you out for such a 
duty when your responsibility to the pro- 
fession is no greater than that of all the 
other members of the bar? 

The State's Interest 

How then should such cases be con- 

3. No compensation Is provided by statute 
but a resolution of the Bar Association pro- 
vides that the prosecution shall be con- 
ducted for such compensation as may be 
paid by the Association. 



ducted? Does the state have an interest 
in .the matter? It licenses the attorneys 
to practice, and makes them officers of its 
courts. It did this originally by a local 
committee and many of the older lawyers 
remember how the candidate was required 
to treat the local bar to an oyster supper 
or such other refreshments as suited the 
spirit of the community. But too many 
local and personal influences came in to 
make this a proper and efficient method of 
determining a matter in which the whole 
state was concerned. The state as a whole 
has an interest in the matter of admitting 
to the practice one who presents himself 
as a candidate-, and the state as a whole has 
an equal interest in getting out of the 
practice one who is abusing his privileges. 
In neither case should so important a mat- 
ter be left to local influences or be influ- 
enced by local conditions. 

By statute the attorney general is made 
the head of the Department of Justice and 
in recent years we have put upon him 
many duties as state prosecutor. Particu- 
larly have we put such duties upon him 
where, because of local conditions or prej- 
udices, there may be a tendency to allow 
prosecutions to go by default. If the 
responsibility and duty of conducting dis- 
barment proceedings were also placed upon 
the attorney general the whole investiga- 
tion would be taken out of the conditions 
which have made our present procedure 
so ineffective. At present no lawyer can 
raise objection to the conduct of another 
attorney without at once bringing upon 
himself the obligation to prosecute dis- 
barment proceedings. He must make good 
or shut up. The result is that he shuts up 
because the job is a bad one and most 
lawyers do not wish to bring it upon 
themselves. If, however, the burden of 
prosecution were put upon the attorney 
general, the cases that are worthy of in- 
vestigation would be brought up more 
freely. 

If an attorney is the one who makes a 
complaint he would probably be willing to 
discuss the matter fully and frankly with 
such an officer. Any layman who felt that 
he had been unfairly or improperly treated 
would be able to secure an investigation. 
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At the present time if he has a complaint 
he goes to some lawyer who, seeing what 
is ahead of him in prosecuting or in mak- 
ing public such a charge, usually attempts 
to pacify his client. The result is the lay- 
man's belief that lawyers have agreed to 
stand together, good and bad alike, for 
their mutual protection. It is true that 
complaints against lawyers should not be 
mad^ unless they are well founded, for 
such complaints may result in great harm 
io the person accused. On the other hand, 
the wisdom of investigating complaints, 
and the necessity of so doing in a proper 
and careful manner, cannot be questioned. 
Unworthy members must be removed and 
the waning confidence of the public be re- 
established. 

In a number of states the trial of dis- 
barment cases is directly under the control 
of the Supreme Court. This also seems 
a desirable arrangement assuring as it 
does absolute fairness and removing the 
case as far as possible from local influences 
and prejudices. 

Our persistent failure to check up the 
few who are delinquent or who are guilty 
of active wrong-doing is a constant encour- 
agement to such conduct. The young at- 
torney struggling for a practice, seeing 
some older and perhaps more clever man 
"getting away*' with improper schemes is 
apt to think that all lawyers do it and that 
it is a shrewd and commendable way to 
make a living. Every disbarment case 
which is conducted in a proper manner 
would act as a reminder of the ethics 
of the profession. It would start more 
lawyers to thinking and judging for them- 
selves as to what is professional and what 
is unprofessional conduct. A few disbar- 
ment proceedings would do the profession 
as a whole much good, not only in ridding 
it of some unworthy members, by whom 
the whole bar is judged, but also by the re- 
straint which it would place upon many 
who might yield to temptation. 

It is a very worthy ambition to grant 
licenses only to persons of "an honest dis- 
position''* but with all our care in the at- 

4. "There may be a competent number of 
persons, of an honest disposition and learned 
in the law, admitted by the Judg^es of the 
respective courts to practice as attorneys 



tempted application of character qualifica- 
tions for admission to the bar we have 
found that any effective test is impossible. 
Everyone feels, perhaps the lawyers more 
strongly than any other class, that an ap- 
parently worthy young man should be 
given a chance. Our feeling has been such 
that we have resolved everything in his 
favor to let him in, which has been quite 
proper. But after he is in nobody is anx- 
ious to take the burden of getting him 
out, even though it is clear that he has 
entirely departed from those principle? of 
conduct which he had sworn to uphold. 

We are operating under an archaic sys- 
tem of disbarment which corresponds to 
the old methods of examination by a local 
committee for admission to practice. 
Everybody's business is nobody's business 
and until we fix upon someone this duty, 
as a part of the office to which he is elected, 
we will perhaps have no disbarment pro- 
ceedings except in the most extreme and 
outrageous cases. 

If the state is interested in the licensing 
of attorneys, if it considers it worth while 
to spend large sums for the proper educa- 
tion of lawyers, then certainly it must 
have a vital interest in seeing that im- 
proper persons are not permitted to abuse 
the license which it has issued. Then let 
the state make it the duty of its depart- 
ment of justice to investigate, and, if 
necessary prosecute such cases, and let 
the trial be conducted before the hi^est 
tribunal in the state. The prosecution of 
disbarment cases has been left as a privi- 
lege to the lawyer who wished to avail 
himself of it. It is not a matter of indivi- 
dual concern, but one in which the state 
as a whole is interested, and it should be 
the duty of the state, acting through state 
officers, to see that the character qualifica- 
tions which it demands for admission to 
the bar, are maintained by every lawyer in 
practice, to the end that the requirement 
of "good moral character" may have a 
real meaning to the profession and to the 
public. 

H. G. HoracJe. 

University of Iowa, 

there, who shall behave themselves justly 
and faithfully in their practice." Del. Rev. 
Stat. 1915, ch. 112. sec 10. 
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Criminal Justice; Its Simplification, Clarification 
and Better Adaptation 



Brief Basis for Study of Criminal Law Problems Outlined by James 

Bronson Reynolds, Esq., President of the American 

Institute of Criminal Law 



Judgments regarding improvements in 
the criminal law and its administration 
and their timeliness depend on one^s ap- 
praisal of conditions. I, .therefore, submit 
with apologies to the wise, an outline of 
present conditions in criminal law admin- 
istrations as I view them, with conclusions 
drawn therefrom. 

(1) Study of the Criminal Law 

(a) The law schools. There is no law 
school in this country, I am informed, 
which employs a professor or instructor 
who gives exclusive attention to the crim- 
inal law. Nor is there any instructor who 
treats that subject as of more than secon- 
dary importance. Except for the work 
of Deans Pound and Wigmore and Pound 
the few valuable professorial contributions 
on the subject have resulted from extraor- 
dinary effort in time snatched from major 
studies. 

(b) The courts. With few exceptions, 
judges presiding over criminal trials give 
only part time service thereto, civil cases 
receiving their major attention. It has 
been seriously argued that whole time at- 
tention to criminal cases makes judges 
blood-thirsty and vindictive. If greater 
knowledge of criminality and its prob- 
lems with resulting greater power of dis- 
criminating judgment produces this con- 
dition the charge may be true, but such 
charge has not been made against the 
judges of General Sessions in New York 
nor of the consolidated Criminal Courts of 
Detroit. 

(c) The Bar. The vast majority of 
lawyers abstain wholly from criminal law 
practice and from study of crime and 
criminal law problems. Criminal law 
practitioners excepting a few public prose- 
cutors and a very few attorneys are of two 



sorts : First, those absorbed in aiding rich 
malefactors to escape from their just de- 
serts. Such when successful usually do so 
through the technicalities, and deficien- 
cies in the antiquated and cumbersome 
machinery of the law; second, those called 
shyster lawyers, who may be said often to 
differ from their clients only in that they 
are not under indictment. Neither of 
these classes is interested in the better 
adaptation of the criminal law to the 
needs of the time, nor in simplifying and 
clarifying its procedure. 

Thus the law schools, the bench and the 
bar all fail to contribute to scientific study 
and criticism of the criminal law or to the 
improvement of its administration. I state 
this with high appreciation of the impor- 
tant contributions of a few judges, law- 
yers and professors of law. 

(2) What It the Present Condition of the 
Criminal Law? 

(a) The criminal law during the en- 
tire Colonial period suffered from its 
mixed origin. The Old Testament in New 
England, the New Testament in Rhode 
Island and Pennsylvania, and the com- 
mon and statute law of England were the 
main sources of American criminal law. 
Scarcity of lawyers and lay judges who 
trusted to their imaginations or their sup- 
posed moral sense for knowledge of juris- 
prudence and of civic duty deprived the 
nascent states for two centuries of con- 
structive adaptation of the criminal law. 

Dean Pound states that of the three 
justices of the Superior Court of New 
Hampshire after independence, one was a 
clergyman and one a physician. A justice 
of the Supreme Court of Rhode Island, 
1814-1818, was a blacksmith and the chief 
justice, 1819-1826, was a farmer. When 



173 



Digitized by 



Google 



174 



JOURNAL OP THE 



James Kent became a judge in New York 
in 1791, he remarked : *TVe had no law of 
our own and nobody knew what (the law) 
was/^ 

Civil and criminal law suffered alike 
from this condition, but the civil law was 
at least somewhat improved by able law- 
yers and judges; the criminal law has 
never received equal corrective service. 

(b) The criminal law further suffered 
from the demoralizing influences of the 
unstable and lawless society of the pioneer 
period, whose influence was strong 
throughout the country until the Civil 
War, and in some parts of the country 
until the end of the last century. Opposi- 
tion to 'social restraint in any form, un- 
willingness to allow the judges authority 
or influence in reaching verdicts, large 
powers for juries and, consciously or un- 
consciously, insistence on technicalities of 
procedure favorable to defendants re- 
sulted from a socieiy strongly individual- 
istic and jealous of its freedom of action. 

A California farmer in the Eighties to 
whom a newly arrived Easterner expressed 
surprise at tiie freedom of action of the 
settlers, replied, '^ell, Mr. Thacher, 
when you have been here a little longer 
you will find that we all do as we please, 
and we most of us do as we damn please.^' 
The genuine determination to protect the 
latter choice of conduct deeply influenced 
criminal law administration. 

(c) After the Civil War trade imions 
and capitalists, both new forces, were 
strongly individualistic, a term often sig- 
nifying disregard for all rights except 
their own. Both leaned towards sympathy 
for offenses in many cases charitably 
classed as self-expression, but more tech- 
nically as breaking the peace, larceny or 
murder I I recall travelling to the Pacific 
Coast in the Nineties with a civil engineer 
of unusual ability, a college graduate, and 
of excellent law-abiding New England 
parentage. He asserted that he would be 
justified in murder if any one stood in 
the way of his '^manifest destiny.*^ Such 
men. Jay Gould, and Parks, the Labor 
leader, were types of their age and its at- 
titude towards the criminal law. They 



sowed the wind and we are still reaping 
the whirlwind of their criminal anarchy. 

(d) With the Twentieth Century a new 
spirit entered society. Capitalism and in- 
dustrialism alike became more ready to 
use the criminal courts for their protec- 
tion. Better judges and magistrates were 
elected or appointed and corrupt judges 
became rarer. But the moat striking ac- 
tion of the decade affecting substantive 
criminal law was the attack on commer- 
cialized vice long tolerated as a necessary 
evil in spite of its universal debauchery 
of the police and of other deplorable con- 
sequences. In effect a new morals code 
was added to the criminal law, the age of 
consent of girls, once ten and twelve in 
England and in some of our states was in 
most states raised to eighteen years. State 
so called White Slave Laws, State Injunc- 
tion and Abatement Acts against houses 
of prostitution were passed and to these 
were added two national laws, the Bennet 
law directed against importation of women 
for immoral purposes and the Mann A<?t 
against interstate commerce in vice. For 
the successful enforcement of the latter 
no one achieved so much as Mr. Wicker- 
sham while attorney general.. A nation- 
wide moral revolution has resulted and no 
large city in this country today tolerates 
conditions which twenty years ago were 
universal. A revolution of public senti- 
ment as to morals resulted from a revolu- 
tion of public sentiment as to social order. 
A new faith in the power of the criminal 
law to achieve was a further resultant. 

(e) The first and second decades of the 
Twentieth Century in spite of the Great 
War, established it as the century of so- 
cial reform which will not tolerate the 
lawless individualism of the Nineteenth 
Century and urges the protection of so- 
ciety in place of vengeance as the sanction 
of tiie criminal law. I venture to assert 
that at any time since 1900 a movement 
to reform the criminal law in the interest 
of eflSciency, intelligence and humanity 
would have received popular approval and 
support. Certain reforms have beien ac- 
complished mostly along humanitarian 
lines. Children's Courts, Women's Courts, 



Digitized by 



Google 



AMERICAN JUDICATURE SOCIETY 



175 



Domestic Relations Courts, the Public 
Defender, probation of offenders after 
conviction, parole after imprisonment and 
the indeterminate sentence make a formid- 
able list. The Ohi6 constitutional 
amendment allowing the prosecutor to 
comment on .the silence of the defendant, 
the consolidation of the criminal courts of 
Detroit, the crime survey of Cleveland and 
the Crime Commission of Chicago, testify 
. to public dissatisfaction, with the ineffi- 
ciency of existing criminal law and its 
machinery. 

(g) In contrast with the apathy and 
even hostility to reform of the criminal 
law in this country in the Nineteenth 
Century stands the movement in England 
from 1820-1890 to abate the brutality of 
its substantive criminal law and to re- 
move the technicalities of criminial proce- 
dure which had been used to thwart the 
brutality of substantive law. Both aims 
were accomplished and in these particu- 
lars the English criminal law is far su- 
perior to our own as an instrument to re- 
duce crime and give respect for the law 
and the courts. But it is proper to re- 
member that while the English criminal 
law has been reformed as to efficiency the 
social and humanitarian reforms in the 
law in this country are almost or quite 
lacking in England. Comparative studies 
would therefore be mutually profitable. 

(3) Criminal Law and General Progress 

(a) Sociology, psychology, psychiatry, 
penology, ethics, politics, and even medi- 
cine have raised problems since 1850 
which concern substantive and procedural 
criminal law and their applications to so- 
ciety. The legal profession, the law 
schools and the judiciary have failed to 
see their relations to the law, to social and 
political security and to social progress. A 
few years ago the Court of Appeals of 
New York through its chief justice handed 
down a majority opinion, in an important 
industrial issue, based almost wholly on 
economic .theories which possibly he had 
been taught in college forty years before, 
but which were probably not held by any 
economist of standing at the time of their 



utterance. Whether the majority opinion 
was right or wrong, the opinion was as 
discreditable a spectacle of ignorance as 
would be an opinion on corporation law 
which recognized no changes in the last 
forty years. 

(b) Substantive criminal law, an evo- 
lution from the English common law has 
passed under the influence of all the his- 
toric forces mentioned above and those in- 
fluences have been more potent than in 
relation to the civil law because the crimi- 
nal law deals more directly with acts 
prompted by human emotions and senti- 
ments. Yet these actions and reactions 
have been little studied or appreciated. 

(c) Criminal procedure in its relations 
to the maze of ancient tradition and su- 
perimposed patchwork is little under- 
stood. When we consider for example, 
that the silence of the defendant was 
granted to prevent the crown from tor- 
turing defendants, we are appalled to 
find it continued in every state but one, 
though it chiefly operates to prevent the 
conviction of the guilty. I have been told 
by the police that more than any other 
cause it incites the application of the third 
degree, the very evil which in another 
form it was created to prevent. 

(d) Yet as law is the foundation of or- 
derly society so the criminal law, I sub- 
mit, secures the operation of dl other 
law. Constantly the civil courts, the 
people and the lawyers turn to the crim- 
inal law to sustain orders for specific per- 
formance or to punish failure of perform- 
ance of orders of civil courts. 

(5) Specific Problems of the Criminal Law 

(a) Without venturing on further an- 
alysis, though it is a temptation to do so, 
I c^me to the problems of the Criminal 
law demanding solution. 

(b) The most pressing task is a broad 
and comprehensive scrutiny of the crim- 
inal law, criminal procedure and present' 
administration of both and the issuance 
of a careful diagnostic statement of their 
real defects. The administration of the 
criminal law suffers from wide-spread 
popular distrust and condemnation. Some 
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of this is warraated, much of it unwar- 
ranted and misplaced. It is often based 
upon limited personal experience, or news- 
paper criticism which may be sound or 
may be due to the hostility of some re- 
porter who failed to obtain a story from 
a prosecuting attorney or an interview 
from a judge. Both the alleged offenders 
may have acted from wholly righteous 
motives of public interest. 

(c) There is greatly needed a study 
of the substantive criminal law, its rela- 
tions to the common law and development 
therefrom and from other forces which in- 
fluenced the common law such as disputes 
with the Crown in the Seventeenth Cen- 
tury, Eighteenth Century political philos- 
ophy, anti-English prejudices following 
the Eevolutionary War and pioneer life 
and early social and economic conditions 
in this country. Such a review would be 
illuminating and of important advisory 
value in the task of harmonizing and 
standardizing present confusing differ- 
ences in the criminal laws of various 



(d) A similar study of criminal pro- 
cedure would be of no less value. It would 
show the atrophied state of various pro- 
cedural devices which have outlived their 
usefulness and contribute to the coA of 
criminal trials and the ineflRciency of their 
administration. 

(e) An appraisal of reforms and 
changes in the administration of the 
criminal law in this country in the last 
twenty-five years would offer a shorter 
study of high practical value. 

(f) A comparative study of criminj^l 
law changes and reforms in England and 
America in the Nineteenth Century and 
in the first two decades of the Twentieth 
Century would contribute to a profounder 
conception of the task of the criminal law 
and its more intelligent, more humane 
and more efficient administration. An 
analysis of the criminal law and criminal 
procedure as now administered might be 
considered to belong to this statement, but 
I have thought that such analysis belongs 
to the extended studies which I recom- 
mend, Numerous other detailed studies 



such as that of responsibility might be 
suggested. 

(5) The Institute of Criminal Law and 
Criminology 

(a) So far as we are aware this is the 
only organization concerning itself with 
the study of the criminal law. A crim- 
inal law section of the American Bar As- 
sociation exists but its activities are lim- 
ited to the annual meeting. 

A Committee -on Law enforcement of 
the American Bar Association reported at 
San Francisco in 1922 and was dis- 
charged. It made excellent suggestions 
as to the improvement of criminal pro- 
cedure, but the report was defective in its 
almost complete lack of facts or reason- 
ing to sustain its judgments and recom- 
mendations. 

The American Prison Association, and 
other organizations are concerned with 
the treatment of prisoners after convic- 
tion and have a slight interest in trial 
procedure and criminal statistics. They 
have attempted, I believe, no scientific 
studies. 

(b) The Institute of Criminal Law is 
directing the present demand for improve- 
ment of criminal law administration into 
sound constructive channels by promoting 
careful surveys of its administration in 
representative centers in different parts 
of the country. The foundations are be- 
ing laid for a great national movement 
but our present funds do not permit us 
to do both the practical and scientific 
work needed. 

A thorough examination of present 
criminal statistics, conferences with sta- 
tistical authorities in various parts of the 
country and determination of what crim- 
inal statistics are and should be obtained 
through a National Bureau of Statistics 
have been undertaken to secure such ac- 
curate information as is obtained in Eng- 
land, Canada and the Continent but which 
we almost wholly lack. 

These activities will be encouraged and 
certainly not injured, we believe, by the 
suggested activities of the Institute. 

James Bron^on J^eynolds. 
North Haven, Conn, 
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A Supreme Court With Two Divisions 



Mr. Justice Parker Describes Organization and Methods of Work of 
the Supreme Court of the State of Washington 



The jurisdiction of the supreme court 
of the state of Washington is almost 
wholly appellate. I shall ignore its orig- 
inal jurisdiction in the present statement 
of its organization and methods of work. 
As originally created by our constitution 
in 1889, the court consisted of five judges, 
the legislature being given constitutional 
authority to increase the number of judges 
and provide for separate departments 
thereof as occasion might require. In 
1909, the number of judges was by legis- 
lative enactment increased to nine, and 
the court divided into two departments of 
five each, the chief justice presiding in 
each department when present at the sit- 
ting thereof. While it is legally possible 
for the two departments to be in session 
at the same time, since three judges con- 
stitute a quorum of a department, the 
work of the court is so arranged that this 
seldom occurs. Theoretically, the court 
is always open, except on holidays; that 
is, there are no terms in the old-fashioned 
sense. For the transaction of its ordi- 
nary appellate business, however, there are 
three regular sessions a year, commenc- 
ing on the second Mondays of January, 
May and October. 

Ten days before the commencement of 
each session the clerk sets for hearing and 
has printed a calendar of all the cases 
ready for hearing during the ensuing 
session, setting six cases for hearing each 
day except upon Fridays which are re- 
served for the hearing of motions and 
eases brought before the court by some 
appropriate writ wherein the statutory ap- 
peal is an inadequate remedy by reason 
of the nature or exigency of the particular 
case. The court seldom sits on Satur- 
days, and then only to hear matters of 
pressing emergency. A copy of the printed 
calendar is immediately sent to all counsel 
who have cases set for hearing during the 
ensuing session. In this manner all coun- 
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sel are advised of the day on which their 
cases will be heard and they may rest 
assured that their cases will almost cer- 
tainly be heard and taken under advise- 
ment on the day set. Counsel are also 
fairly well advised of the time when their 
cases will be heard, because of the rule 
requiring the clerk to set cases from the 
several counties in order, commencing 
upon the first day of each session with 
cases coming from the county where the 
court sits at the capitol, and proceeding 
thence in succession to the next nearest 
county throughout the state, the hearing 
of cases from the several counties falling, 
for the most part, on about the same days 
of successive sessions. The departments 
sit alternately, each a week at a time; 
the purpose being to furnish opportunity 
for the writing of opinions by the judgec 
of each department during the weeks it 
is not sitting. 

The oral arguments of counsel are 
limited to one-half hour on each side. 
Extension of time, however, is allowed 
upon application made therefor at the be- 
ginning of the argument, if the impor- 
tance of the case seems to warrant such 
extension. A considerable number of 
cases are submitted on briefs without oral 
argument, so that the court is nearly al- 
ways able finally to take under advise- 
ment at the close of each day all the cases 
set for hearing on that day. The daily 
sessions of the court are from 10 :00 a. m. 
to noon and 1:30 p. m. until the close 
of the day's work. Upon the adjourn- 
ment of court each day the judges im- 
mediately go into consultation upon the 
cases heard and submitted during that 
day. A tentative decision being then 
reached, the case is assigned to a judge 
for a more critical examination and the 
writing of an opinion. For the writing of 
opinions, cases are assigned, without re- 
gard to their subject matter, in rotation 
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to the judges, so that each judge, other 
than the chief justice, has the same num- 
ber of opinions to write. The chief jus- 
tice is assigned half as many cases for 
the writing of opinions as the other judges. 
Opinions Read in Both Divisions 

When a judge has completed an opin- 
ion to his satisfaction, he signs it in form 
ready for final filing. It is then handed 
in turn to each of the other judges par- 
ticipating in the hearing, each of whom 
indorses thereon either his concurrence or 
dissent. The opinion is then handed in 
turn to each of the four judges of the other 
department for their reading and such ex- 
amination as they may care to give it. 
This reading of the opinion by the judges 
of the other department is not so mudi 
for the purpose of their critical examina- 
tion of the questions involved as to in 
some measure aflford an additional check 
looking to the correction of erroneous ex- 
pressions, either as to form or substance, 
that may be noticed in such reading. Tf 
all participating judges concur and no 
criticism is made by the other judges, the 
opinion is considered ready for record as 
the final disposition of the case. It is then 
merely filed with the clerk, not read or 
announced from the bench in the old- 
fashioned way, and counsel for the re- 
spective parties are notified accordingly. 
If there be a dissent by a judge who par- 
ticipated, or some criticism by a judge 
who did not participate, an effort is made 
by further consultation to harmonize the 
views of the judges, and reconstruct the 
opinion accordingly; or, if a majority of 
the participating judges persist in a view 
of the case not concurred in by the others, 
such view may become the final disposition 
of the case, so far as the department's de- 
cision is concerned; or it may be set for 
re-hearing en banc. The briefs in each 
case are distributed to the judges to par- 
ticipate in the hearing thereof, a few 
days prior to the day of the hearing, so 
that each of such judges has opportunity 
to become in a general way familiar with 
the case before argument, which oppor- 
tunity is quite generally well improved. 

The court sits en banc, all of the judges 
being present, for a period of about one 



week during each session. This is for the 
re-hearing of such cases as have been de- 
cided by a department and a re-hearing 
granted therein, and also for the hearing 
of cases of extraordinary importance which 
the court may of its own motion set for 
hearing en banc. Since each department 
of the court as now organized consists of 
five judges, litigants are afforded the op- 
portuni^ of presenting their cases to a 
court, even in a department, of equal num- 
ber of the <;ourt's original constitutional 
creation, the purpose of such statutory 
reorganization of the court being as far 
as possible, to have a department decision 
final. 

It may be asked, when does the chief 
justice &ni time to write opinions in the 
cases assigned to him? At the close of 
each session each of the other judges has, 
during the weeks of the session he is not 
sitting, generally written opinions in about 
one-half of the cases assigned to him, thus 
generally finding himself at that time 
about even with the chief justice as to the 
number of opinions thereafter to be writ- 
ten. So it is during the vacations between 
sessions that the chief justice writes nearly 
all of his opinions, finding himself then 
burdened in that respect about equal with 
his colleagues. 

System Works Wsil 

I ha\e often been asked by judges and 
lawyers of other states how this depart- 
ment system works. My answer has been 
and is that it works well in a state like 
ours with a greater amount of business 
than one court can well take care of and 
yet not sufficient business to warrant the 
establishing of intermediate appellate 
courts. After our fourteen years of ex- 
perience with this system, I think it safe 
to say that the court and the bar are 
satisfied that it is the best system that can 
be devised in a state with the amount of 
business that we have to dispose of. So 
far as I am advised, the few courts of 
last resort of our sister states working 
under this system have found it workable 
and satisfactory. One of the advantages 
of the department system is that it fur- 
nishes added time for the writing of opin- 
ions, which all appellate iudges must 
Digitized by VrrOOQlC 
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recognize is the real labor of an appellate 
court 

At the risk of unduly extending this 
paper^ I add a few words touching the 
court's physical surrounding and working 
conveniences. The court sits only at 
Olympia, the capitol city, in a building 
constructed exclusively for the housing of 
the court, the attorney general and the 
state law library. Each judge has a sepa- 
rate study room, with a separate room 
for his clerical help, adjoining the law 
library, from which in a moment's time 



he may have placed upon his table almost 
any law book printed in the English lan- 
guage. The building is constructed on 
the simple, artistic lines of pure Greek 
architecture and planned within looking 
to eflficiency in the work of the govern- 
mental departments it houses. Our capi- 
tol commission, under whose supervision 
it, and other capitol buildings, was and 
are being constructed, has officially named 
it "The Temple of Justice." 

Emmett N. Parker. 
Olympia, Washington, 



Justice for the Poor 

[This study of civil litigation in relation to poor persons has been condensed b}' 
the author, Mr. John MacArthur Maguire, of the Boston Bar, from his much 
longer and fully documentated article entitled Poverty and Civil Litigation, which 
appeared in Harvard Law Beview, Vol. XXXVI, No. 4. Published by permission.] 



No story is sadder, and few stories are 
older, than that of the poor man who is 
prevented from enforcing his legal claims 
because he cannot pay court fees and costs, 
lawyers' charges, and the other miscel- 
laneous expenses of even the simplest liti- 
gation. That mere poverty should impose 
such a disability has been a standing re- 
proach to the American law for many 
years, and to the English law for several 
centuries. To give England her due, she 
has tried since as far back as the time 
of Magna Charta to wipe out this blot upon 
her civilization. But any honest English- 
man who knows what his country has 
done in this respect will admit frankly 
that little permanent good was accom- 
plished prior to 1914. Some benevolent 
plans failed because the means of reform 
were ill-chosen; others failed because of 
inadequate administrative machinery.* 

Of the United States as a whole the 
same thing must be said at the present 
time. But here, with so many independent 
jurisdictions, we find in numerous states 
an entire lack of remedial measures and 
in the remaining states an extraordinary 
jumble of different provisions. 

Consider first the jurisdictions without 
provisions of even the most primitive sort 

*See Jud^e B. A. Parry's well-known book 
on The Law and the Poor, p. 184; also 47 L. J. 
48-50 (1912.) 



to help poor litigants. These include sev- 
eral densely populated states in which the 
problem takes its most acute form. Be- 
fore the recent establishment of her small 
claims courts, Massachusetts belonged in 
this class, and she still belongs so far as 
claims of more than thirty-five dollars 
are concerned. Several other New Eng- 
land states have not taken this or any 
similar step. With such a situation in 
some of our oldest communities, it is no 
wonder that throughout the country we 
find states, either separate or in small 
groups, where civil proceedings in forma 
pauperis are unknown. An apologist for 
this condition is hard put to it. Chief 
Justice Eugg of Massachusetts- perhaps 
made the best possible defense when he 
said: 

"Social conditions and the practice re- 
specting c^sts and the bonds required as 
security for appeals in this Commonwealth 
have made inapplicable the rule in this 
regard which still prevails in England.^'^ 

Even this leaves the reader cold. What 
if costs are low? There will always be 
litigants the level of whose finances is 
lower. The learned Chief Justice does 
not mention fees, which, in Massachusetts 

• Forbea v. Thorpe, 209 Mass. 570, 578, 93 
N. R 956 (1911). This case deals only with 
an equity appeal. But the argument above 
quoted, appears to have general application. 
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at least, are on the whole lower than costs. 
Yet it is definitely known that in Boston 
alone more than three hundred and eighty- 
three persons were between April, 1916, 
and July, 1922, prevented from bringing 
suits or actions because they could not pay 
the small court fees. Then as to security 
for costs. Although this is not required 
in Massachusetts from resident plaintiffs, 
it is required from non-resident plaintiffs. 
Surely, too, a law is but feebly virtuous 
in allowing a litigant to run up a bilKof 
costs which he is notoriously unable to 
pay, and for non-payment of which he may 
be arrested in some jurisdictions. Better 
far to give reasonable exemptions in the 
first place. Of course nothing in the 
foregoing quotation from Chief Justice 
Rugg at all touches miscellaneous expenses 
or the vital matter of lawyers' fees. 

Next we come to a few states which, 
despite a lack of statutes on the subject, 
have held either that they inherited as 
English common law' tlie older provi- 
sions for relieving pauper litigants or that 
exemption of the poor from costs and 
fees, and probably their right to free legal 
services also, are necessarily implied from 
constitutional provisions guaranteeing un- 
bought justice to all.* This is something, 
but not nearly enough. The doctrine of 
adopted common law is a feeble reed to 
lean upon. Any state legislature may, 
more perhaps by accident than by design, 
abrogate the common law with a statute 
categorically requiring costs and fees. 
Worse still, this doctrine would necessarily 
saddle us with an outworn English system 
already tried and found wanting. With 
respect to the constitutional basis, it 
sliould be observed that collision between 
constitutional provisions may rob poor 
men of the lawyers' services which they 
must have to attain justice. For in some 



» California: Martin v. Superior Court, 176 
Cal. 289 (1917) ; see notes in 6 Cal. L. Kbv. 
226 (1918) and 31 Hahv. L. Rev. 485 (1918). 
California has partial in forma pauperis provi- 
sions. 

Pennsylvania: Willis v. Willie, 20 Pa. Dist 
720 (1911). As a practical matter, the legal aid 
workers find that these inferior court cases are 
little recogrnized or followed. It has been argued 
with a great deal of force that Massachusetts 
ought to Join either these states or Rhode Island 
(see next note). 4 Mass. L. Quart. 328, 830. 

* Rhode Island: Spalding v. Balnbridge, 12 
R. I. 244 (1879). and Lewis v. Smith, 21 R. I. 
324, Atl. 542 (1899). 



jurisdictions at least a lawyer assigned 
to act gratuitously can refuse the assign- 
ment and support his refusal by appeal- 
ing to the constitutional guaranties that 
taxation shall be equal and that no man 
shall be compelled to render service or 
give up his property without just compen- 
sation. Such action by lawyers, and such 
decisions by courts, contrast sadly with 
the noble tradition of the early Boman 
bar that orators or advocates should serve 
without recompense, "looking to fame and 
influence as their reward,^^ but they are 
facts not to be disregarded. Another 
liighly practical objection to proceeding 
under constitutionid provisions is that 
their general terms leave the courts rela- 
tively powerless for lack of administra- 
tive machinery. 

In the other American jurisdictions 
statutory confusion reigns. To begin with, 
there is much undesirable inconsistency 
about the persons to whom and the stages 
of a case in which the exemptions apply. 
Quite often residents are the only bene- 
ficiaries. Yet non-residents may need 
help more, since they are commonly re- 
quired to give security for costs. The 
general federal statute helps only citizens." 
There is a special statute for the benefit of 
all seamen, irrespective of nationality.* 
But surely we mean that other poor for- 
eigners shall have justice, and the federal 
courts are specially intended for this pur- 
pose. Several states repeat an old Eng- 
lisli mistake of protecting plaintiffs only, 
while defendants, who may be just as 
needy and who are dragged into litigation 
willy-nilly, must trust to luck or private 
charity. One or two require a certificate 
of counsel supporting the application, a 
restriction which became almost a pro- 
hibition in England. The tests or stand- 
ards of poverty are strikingly inconsistent : 
ten dollars, for instance in Arkansas^ and 
one hundred dollars in N'ew York.* More 
often, there is no prescribed standard at 
all, and judges have ponderously to deter- 

» Act of July 20, 1892, c. 209, 27 Stat, at 
L. 252. 

• Act of July 1, 1916, c 209, 89 Stat, at 
L. 813. 

' Crawford & Mosbs, 1921, Dio. Stat., | 1861. 

«1922. Gilbert Crv. Prac. Ann., Civ. Prac. 

Act. S 199. 
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mine when a man's "poor/* Some laws 
cover appeals, some do not^ some leave 
the point in doubt These, of course, are 
details, but they are highly important 
and should be settlM uniformly and on 
a liberal basis. 

Now let us see what our statutes have 
done with regard to fees, costs, and law- 
yers' services. Eighteen of the states 
with legislation on the subject exempt 
poor litigants from payment of court fees, 
either permanently or until success in the 
suit furnishes money to pay. A somewhat 
larger nimiber of states ease the needy of 
costs. This is done by absolute exemption, 
or by waiving the usual requirement of 
security, or by leaving the matter of costs 
to the court's discretion. In sixteen states 
and in the federal courts the litigant is 
thus benefited as to both fees and costs;' 
in two states as to fees alone;*® in seven 
states as to costs alone.*^ It is worth 
noting that some slight moves are made 
toward lifting what I have called miscel- 
laneous expenses of litigation. The fed- 
eral statute exempts poor appellants from 
advance payment for printing records;" 
Louisiana provides for free stenography.*'* 

A dozen of the states under discussion 
give their courts power to assign lawyers 
to needy suitors. The federal courts also 
have this power." In Nebraska the pub- 
lic defender takes in hand for the needy 
those cases involving sums of one hundred 
dollars or less." Elsewhere the provisions 
are vague, simply allowing assignment 
from the ranks of the bar in general. 
Here again we touch a vital point. The 
remedy is inadequate. For some reason 
or other the power of assignment is now 
little used. It is cramped by constitu- 

• The states are: Colorado, Illinois, Indiana, 
Kentucky, Louisiana, Mississippi. Missouri, Mon- 
tana, New Jersey, New Mexico, New York. North 
Carolina, Texas, Utah, Vir^nla, West Vir^nia. 

^^ Arkansas and California. 

" AHiona, Georgia, Kansas. Micfaisan, Okla- 
homa, Tennessee (It may be, however, that the 
Oklahoma and Tennessee acts use the term 
"costs" to cover fees as well ; if so. these states 
should be in the note 9 list), and Wisconsin. 

" Act of July 20, 1892, c 209, 27 Stat, at 
li. 252. as amended by Act of June 25, 1910, c. 
435. 36 Stat, at L. 866 ; Barnbs, Fbd. Code, | 
1867. See also Virginia; 1919, Code, | 3486. 

»• 1916, Mark's Ann. Rev. Stat.. I 1012. See 
also Arkansas: 1921, Crawford A Moses. Dig. 
fiTTAT., II 2260, 8282. 

" See references in n. 12, supra. 
» 1922, Comp. SUt, seca 10106, 10106. See 
also 1921 Nevada Stat, c 188. 



tional difQculties. It does not bring out 
able counsel for poor men. Yet in es- 
sence it is good, and under sound adminis- 
tration it has real possibilities. Statutes 
and rules can provide for proper choice of 
lawyers, particularly by forming an official 
instead of a merely casual connection be- 
tween courts and legal aid workers. Of 
this, more in a later section. What we 
must recognize, however, is that the pres- 
ent American system of assignment is 
more a will o' the wisp than a true bea- 
con of hope for the indigent. 

Take another administrative matter: 
the winnowing out of sound claims from 
unsound ones. If tliis is not done at all, 
the courts will be clogged. If the test is 
made too strict, the poor are likely to 
lose most of the benefits which the legis 
lature meant them to have. English ex- 
perience is eloquent on both these points. 
And in America there is evidence that 
poor persons* procedure has been badly 
abused where proper initial scrutiny of 
cases was lacking. But here the existing 
American statutes hardly scratch the sur- 
face. They usually leave the judges 
themselves to make any preliminary in- 
quiries, which means either that the in- 
quiries are superficdal or that the court 
is burdened with a duty stealing much 
time from true judicial work. Particu- 
larly in such adininistrative aspects the 
best of our procedures will hardly bear 
comparison with those of foreign countries. 

The neglect to provide help for needy 
litigants and the haphazard nature of 
such help as has been given are striking 
features of the American situation. Neg- 
lect is shown most strongly by the twenty- 
odd states with no in forma pauperis prac- 
tice; in a little or lesser degree by three 
or four states depending wholly or partly 
upon the general wording of constitu- 
tional provisions or sketchy adaptations 
of English procedure. Haphazard c-ondi- 
tions are sufficiently shown in the immedi- 
ately preceding paragraphs. But for a 
particularly striking example of hit-or- 
miss legislation we can turn to Congress. 
In 1892 the main federal statute cover- 
ing poor men^s suits was enacted. For 
some years there was controversy in the 
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inferior United States Courts as to 
whether this a<;t extended to appellate pro- 
ceedings. The Supreme Court ultimately 
decided that it did not. The defect was 
removed in 1910 by amendment" In 
1916 Congress passed the act for the 
benefit of poor seamen which has already 
been referred to. Despite experience with 
the law of 1892^ the seamen^s act did not 
cover appeals. Only when the Supreme 
Court had settled this point was proper 
amendment made.^^ Under each of these 
statutes, then, individuals were needlessly 
sacrificed upon the altar of legal progress. 
Sometimes, even when statutes are poorly 
drawn or entirely lacking, brilliant ad- 
vocacy or particularly vigorous court action 
has prevented such sacrifices." The poor 
never have been and never will be without 
sympathy and help from individual judges 
and members of the bar. But it is hard 
to discern in any of our existing laws even 
the foundations of a comprehensive and 
effective plan for bringing justice within 
the reach of all. We do find such a plan 
actually developing and operating in Eng- 
land. Although still imperfect, it seems 
fundamentally sound, and is being brought 
nearer practical perfection by inteUigent 
amendments. We should lose little and 
gain much if we stripped away most of our 
present fragmentary in forma pauperis 
law and set sail under new statutes cut on 
the pattern of the English rules. 

The New English Rules 

The English rules regulating poor per- 
sons^ proceedings, as promulgated by the 
High Court of Judicature in 1914 and as 
subsequently amended in the light of expe- 
rience, present five specific outstanding 
features. I shall follow up a statement of 
these features with some brief general 
comments.^® 

a. The Clearing House for Poor Mens 
Causes, The rules have established a 



^ Act of June 25. 1910, c. 485, 86 Stat, at L. 
866. 

" Ex parte Abdu. 247 U. S. 27 (1918) ; Act 
of July 1, 1918, c 118, 40 Stat, at L. 683. 

" Perhaps the most .•striking examnle is Martin 
V. Superior Court, 176 Cal. 289, 168 Pao. 135 
(1917). 

>» For the rules from 1914 to 1916, see Adrian 
H. Hassard-Short on the Practice In "Poor Per- 
sons" Cases (Stevens & Haynes, London, 1916). 
For later changres see Annual Practicb, Order 
XVI. part TV. 



Poor Persons' Department in the Boyal 
Courts of Justice at London^ vrith branchefl 
in the Distri(^ Begishies. These oflSoeB 
are the administration centers. To them 
applications for relief are made> and by 
them investigations, assignments of law- 
yers, money payments from client to solic- 
itor, and other administrative details are 
controlled. Thus poor people are not left 
in doubt as to where they shall seek relief. 
Accessible and well-known clearing houses 
are essential to the success of this or any 
similar remedial system. 

b. The Assignment of Lawyers. His- 
tory has shown that an in forma pauperis 
system most quickly breaks down at the 
point where it tries to secure for the poor 
litigant the services of a lawyer who, by 
hypothesis, cannot expect to be adequately 
compensated for his time and effort. The 
provision of attorneys* services is a condi- 
tion precedent to success, but to make this 
provision in practice is a perplexing and 
inherently difficult problem. 

Theoretically, the power of a court to 
act on its own initiative and call upon any 
member of the bar, plus the lawyer's 
ethical and professional obligation to re- 
spond, would seem to afford a complete 
solution. Practically, except in small 
communities and in rare cases elsewhere, 
it is no answer at all. 

When the need is to secure lawyers for 
hundreds and thousands of indigent suitors 
the court faces a task it is ill-equipped to 
perform. Hit-or-miss assignments, made 
without regard to the ability or willing- 
ness of the particular lawyer to serve, are 
not satisfactory to anybody. A routine 
plan of rotating assignments, as by fol- 
lowing the alphabetical order of attorneys' 
names, is hardly better ; it is arbitrary and 
unintelligent. 

To begin with, the English plan lifts 
the burden of making assignments off the 
court and entrusts the responsibility to 
the Poor Persons' Department wiih it» 
headquarters in London and its branches 
in every district. But it seeks to avoid the 
inherent evils of a compulsory assignment 
system. It recognizes the fact that the 
average lawyer works just as hard for his 
living as the next man. He simply cannot 

Digitized by VrrOOQlC 



AMERICAN JUDICATURE SOCIETY 



183 



afford to have a large burden of charity 
work arbitrarily thrust upon him. If it is 
thrust upon him he faces the dilemma of 
neglecting those clients from whom he 
earns his living or of neglecting his as- 
signed cases. A lawyer owes a duty to 
his profession, but he also owes a duty to 
his wife and diildren. Any plan of doing 
justice to the poor by doing injustice to 
the bar will soon collapse. So the present 
assignments in England are voluntary 
from first to last. The Poor Persons' De- 
partment at London has built up for its 
use and the use of the District Registries 
two lists of lawyers. The first list con- 
tains the names of barristers and solicitors 
who have volunteered to inquire into and 
report upon applications for admission to 
sue as poor persons; the second contains 
the names of those who have volunteered 
to conduct the cases of poor persons whose 
applications have been favorably passed 
upon. But whether or not a lawyer has 
put his name down on the lists, the De- 
partment may intrust to him the investi- 
gation or the conduct of a case ; conversely, 
even if he has his name on either list or 
both, he may decline any particular assign- 
ment offered him.^® 

The Poor Persons' Department has had 
difficulty in maintaining large enougli 
lists. The war, of course, complicated the 
situation. But since the war, legal pub- 
lications have carried several appeals for 
volunteers. Time and custom may correct 
this difficulty, or the difficulty may grow 
and prove the task too great to be coped 
with by even the best regulated voluntary 
assignments. The doubt here implied is 
not predicated on any pessimistic view of 
the legal profession's generosity but on the 
the multitude of people who may need to 
be served. 

c. Investigations of and Reports on 
Applications. Under the English system, 
when an applicant fills out and files the 
prescribed printed form, an investigation 
follows covering (1) the applicant's finan- 
cial status and (2) the practical merits 
of his claim. At first these investigations 
were not invariably models of thorough- 

*• But once a lawyer takes hold, he may not 
drop a case without cause. 



ness. A single solicitor assumed, for in- 
stance, to inquire into and report upon 
523 cases in a single year." But amend- 
ment of the rules has fixed clearer stan- 
dards of care. Unquestionably the inves- 
tigations do protect the courts. Out of 
more than 28,000 applications received 
down to the end of October, 1922, over 
half were refused. It has been autlior- 
itatively stated that the character of the 
cases progressively improved. 

This matter of preliminary scrutiny is 
most important. It may span the gap be- 
tween failure and success. As conducted 
in England, it means that normally noth- 
ing except the actual trial of approved 
cases comes before a judge. Under the 
rules "the Court or Judge" must pass 
on each report, but the practice is to have 
a Master or Registrar represent the court 
for this purpose. It seems scarcely neces- 
sary to emphasize the wisdom of letting 
judges give their time as completely as 
possible to strictly judicial work. 

While the method of inquiry by assigned 
volunteer counsel has proved workable, 
certain English critics argue that special- 
ists could conduct the investigations with 
greater speed and efficiency and a saving 
of much valuable time to the volunteers. 
Certainly such experts as the legal aid 
attorneys of the United States would excel 
ordinary practitioners if used for this pur 
pose. 

Obviously the rules had to lay down a 
standard of poverty. An applicant is 
"poor" if (1) not worth more than fifty 
pounds (certain property excluded) and 
(2) not in receipt of a usual income ex- 
ceeding two pounds a week. Under special 
circumstances a judge may increase either 
of or both these maxima, the first not 
bej'ond one hundred pounds and the second 
not beyond four pounds. It would seem 
possibly a trifle -wiser to put no top limit 
on the judge's discretion, at least in Amer- 
ica, where the tendency is to make this 
kind of regulation by statute and not by 
court rule which may easily be changed. 

d. Conduct of Cases, After an applica- 
tion has been approved, the English ad- 
ministrative officers assign to the applicant 



n 54 L. J. 474 (1919). 
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a solicitor and counsel willing to act in 
the conduct of his case. Here there has 
been some complaint of inefficient service 
by assigiled lawyers. Plainly the solicitor 
who in a single year accepted 401 cases for 
conduct could not become very familiar 
with the troubles of each poor client.-'^ 
Nowadays this sort of thing is not likely 
to happen, and each conducting solicitor 
must report annually on every case which 
he accepts. 

The applicant admitted to the Englisli 
courts as a poor person is, of course, freed 
from personal responsibility for fees, and 
as a general rule from liability for cost.-;. 
In addition he need not dig into his pocket 
to meet lawyers' charges. But suppose he 
is a successful plaintiff and comes out of 
the litigation with more than he had at 
ihe start. How about fees and the lawyers 
chen? There appears to be no liability 
tor fees. The poor man's solicitor may 
have certain limited compensation on court 
♦rder, but his barrister is entitled to no 
compensation. This latter rule seems 
rt)mewhat harsh, unless it is based upon 
*e very exacting traditions of the Eng- 
lish bar. The world of clients is not di- 
vided into persons who can pay in full and 
persons who can pay nothing. There is a 
large intermediate class of persons who 
can pay something and who should do so, 
particularly when the outcome of the case 
is a substantial money recovery. It is 
obviously wise to award any such fecH 
under court supervision (following the an- 
alogy of the control over fees exercised by 
our industrial accident commissions) in 
order to preclude any overreaching or sus- 
picion of overreaching. 

e. Discretionary Characteristics of the 
Rules. The English now very properly 
♦•ecognize that in a scheme of this kind 
simplicity and flexibility are prime essen- 
tials. The best rules are broad ones al- 
lowing reasonable exercise of discretion by 
the administrative and judicial officers 
concerned. The only provision which 
might be deemed rigid is the one laying 
down the standards of poverty, and even 
this seems a broad enough rule of thumb. 
No limitation of nationality or domicil is 



a 54 li. J. 471 (1910), 



imposed to narrow the class of those who 
may apply for admission as poor persons; 
application may be made at any time; the 
order thereon is discretionary, may be re- 
voked, and gives no basis for an appeal 
without leave; leave of court is also re- 
quired for carrying the merits of a case 
to the Court of appeal. Thus, while poor 
persons may have most liberal treatment, 
*^hey must prove that they deserve it. This 
seems to be the correct principle. Every 
plan of this character must depend for 
success upon the sympathetic firmness of 
those who manipulate it. 

f. General Comments. An admitted 
weakness of the new English system is the 
lack of a fund from which advances may 
be made for meeting in t}ie first instance 
the miscellaneous expenses of litigation. 
This is a serious matter, for it would not 
be reasonable, and might not be ethical, 
to expect the most charitably inclined 
solicitor to advance his poor client's cash 
out of pocket on the gambling chance of 
success in litigation. Matrimonial causes 
bring out the point emphatically. In 
them, the applicant must make an advance 
deposit of five or fifteen pounds (depend- 
ing on the nature of the case) and must 
add further sums if the original deposit 
proves inadequate. Only too often such 
further sums become necessary, as America 
and 'the British Colonies are favorite re- 
sorts of matrimonial offenders. Service 
in these distant places costs from five to 
ten pounds, and obtaining evidence from 
twenty to twenty-five pounds. 

When the rules were first put in oper- 
ation, it was with full expectation that a 
fimd to assist poor litigants would be pro- 
vided. Ingenious suggestions were made 
as to the sources from which it might be 
drawn — as, for example, treasure trove, 
escheats, and unclaimed funds in the Su- 
l)reme Court. But the unprecedented ex- 
pense of the great war put this problem 
temporarily beyond hope of solution. 
Clauses referring to the fund remained in 
the rules for some years as melancholy 
monuments to what might have been. 
These clauses have now been stricken out. 

Another apparent defect of the Englisli 
rules is that they stop short at the 
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threshold of the County Courts, which are 
the tribunals handling the bulk of small 
litigation in England. As the Attorney- 
General explained eight or nine years ago 
when answering a question in the House of 
Commons, it is difficult to diflferentiate 
between County Court litigants in the 
matter of poverty. Surely, though, a sum- 
mary system of investigation could be de- 
vised and arrangements made to care for 
that deeply submerged fraction of the 
population whose poverty closes even these 
inexpensive tribunals to them. As things 
stand now, it is hard indeed for a really 
poor man to prosecute a small personal 
injury claim. If he starts in the High 
Court and gets a poor person's order there, 
his case is likely to be remitted to the 
County Court, where he loses this advan- 
tage. And 60 in the United States, it is 
submitted that even small claims courts 
should have in forma pauperis rules and 
powers. 

Thus far, the English rules have given 
principal proof of their utility by relieving 
a divorce situation which was in its way as 
shocking as the divorce conditions of even 
our most notorious States. Since so many 
divorce suits are handled under the rules, 
and so few cases of other types, some 
critics feel that the plan must be work- 
ing imperfectly and ought to have further 
revision. 

The records for England and Wales 
from 1914 to 1921 inclusive follow : 



No. of 
Ap'cat'ns 

Court of Appeal 113 

Chancery Division.. 1,319 
King's Bench Dlvl- 

vision 2,436 

Probate, DlYorce and 



Pet. 

Rel'f Rel'f 

Or't'd Or't'd 

24 21% 

155 12% 



549 



23% 



Admiralty Dlv. ... 22,967 12,223 53% 

Although the nmnber of applications in 
the Divorce Division seems disproportion- 
ate it must be remembered that prior to 
1914 divorce was, to all intents and pur- 
poses, flatly denied to the poor. Hence the 
present flood may be nothing more than a 
natural accumulation of cases in which 
(as the high percentage of matters where 
relief was granted would indicate) long 
overdue justice is now being done. 



Suggestions for the United States 

With both historical and contemporary 
experience to guide us, we in the United 
States ought to be able to do infinitely 
better than we have done thus far in mak- 
ing our civil courts accessible to all per- 
sons irrespective of poverty. After clear- 
ing the ground by repealing the patchwork 
statutes now on their books, the legisla- 
tures in the several states should be askefl 
lo enact comprehensive laws laying down 
the broad controlling principles for an in 
forma pauperis system and conferring on 
the courts adequate power to regulate the 
procedure through rules. 

Our states vary so much in size and in 
the structure of their court organization 
that no one model act would be suitable to 
all the different jurisdictions. While uni- 
formity as to the underlying principles is 
eminently to be desired, there will in- 
evitably be various modes of application. 
All that can be done here is to point out 
what features are essential if the relief is 
to be effective : 

1. Broad legislative standards, under 
which the courts may make more detailed 
rules, must define who is entitled to relief 
as a poor person. 

2. Definite forms for applications by 
poor persons should end the fruitless 
haggling over this initial step. It is much 
wiser to let the courts regulate these forms 
instead of crystallizing them by statute. 

3. A definite method of investigation 
must be provided to determine {a) 
whether the applicant is a poor person as 
defined, and (6) whether his complaint or 
defense seems of sufficient merit and valid- 
ity to entitle him to this special help. 
This investigation should be conducted by, 
or under the supervision of, an adminis- 
trative department, or auxiliary agency of 
the court. 

4. In approved cases, applicants should 
not become liable to furnish security for 
or pay costs unless improvement of their 
financial circumstances removes them 
from the class of "poor persons.'* 

5. In approved cases, fees which the 
state charges in cash or taxes during the 
progress of the litigation (entry fees, trial 
fees, jury fees, etc.) should be remitted or 
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waived, subject to complete or partial re- 
instatement if the ultimate situation war- 
rants. This includes fees payable to such 
ministerial oflScers as sheriflfs. Where such 
an officer is salaried and his fees go to the 
county treasurer, this presents no dif- 
ficulty. Where the officer is dependent on 
his fees, the county must reimburse him 
unless the court, at the termination of the 
case, can properly charge and collect this 
item. Experience in New York with the 
city marshals who collect executions proves 
that if the officer is obliged to work for 
nothing or to gamble on a recovery, his 
service will be imsatisfactory.*' 

6. In those cases and in those courts 
where the services of counsel are neces- 
sary, provision must be made to secure 
lawyers for the litigants. Determination 
as to the need for an attorney should be 
made part of the preliminary investigator's 
report. Small claims courts will do much 
to prevent excessive pressure on the bar or 
legal aid organizations. Between January 
1, 1921, and June 30, 1922, the Boston 
Legal Aid Society has been able to send 
nearly 300 applicants to fend for them- 
selves in the Massachusetts small claims 
sessions. 

7. Some reasonable provision should 
prevent duly qualified litigants from hav- 
ing their progress blocked by inability to 
pay witness fees, and, in rare cases, sten- 
ographers' and printers' bills. 

8. The statute should cover all stages 
of all civil proceedings in all civil courts, 
and should provide specifically for pro- 
ceedings by representative parties such 
as next friends, guardians, administrators, 
and trustees. 

This program is not so formidable as it 
sounds. Within the past decade we have 
been attacking the evil effects of poverty 
in civil litigation, and through modern 
municipal courts, small claims courts, con- 
ciliation tribunals, domestic relation 
courts, and industrial accident commis- 
sions we have enormously reduced the 
number of persons who would be obliged to 
apply for relief in forma pauperis. This 

■• 46th Ann. Rbp. N. T. Leg. Aid Soc. (1920). 
39-42; 44 id. (1919). 29. 



reduction can be carried much further, 
but there is now and. aj ways, will be a 
definite class of persons and (^laes for 
whom this relief is the only possible door 
to justice. 

The large experience of legal aid organ- 
izations in this field affords a basis for a 
conjecture which gives reasonable assur- 
ance that a proper procedure in forma 
pauperis would not throw an intolerable 
burden on the administration of justice. 
For each 100 of population there are, on 
the average, about two persons who could 
qualify as "poor persons" and who would 
have any litigation in a given year. In a 
city of half a million inhabitants that 
would mean 10,000 possible applicants for 
relief. In a jurisdiction equipped with 
the modern court machinery and organiza- 
tion referred to by the preceding para- 
graph, the number would at once be re- 
duced by at least 5,000. The preliminary 
investigation would further reduce the ap- 
plication to 3,000 or 4,000 approved cases, 
and the matters requiring attorney's serv- 
ices would again be substantially fewer. 
Double this estimate, and even so the task 
is easily within the power of organized 
society. 

The great problem in England has been 
to secure the necessary lawyers' services. 
In the United States an efficient, inex- 
pensive, and satisfactory method of meet- 
ing this difficulty has been known for 
years. Our thirty or more legal aid organ- 
izations in all our larger cities, if encour- 
aged to develop and extend themselves, 
could, in co-operation with the assigned 
counsel system in smaller communities, 
provide a complete solution. It is not gen- 
erally recognized how nearly equipped we 
are to put such a plan into operation. The 
American Bar Association, having pro- 
vided its own standing Committee on 
Legal Aid Work, has called on all state 
and local bar associations to do likewise.^ 
When this is accomplished there will exist 
a definite chain of bar committees through 
whom, in the smaller cities and towns, the 
assignments of cases may be made. In the 
larger cities, where the chief burden will 

»« 47 Am. Bar. Assn. Reports, 96 (1922). 
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fall, are the steadil)? growing legal aid 
societies and bureaus. 

These legal aid organizations, if linked 
up in some co-operative way with the ad- 
ministration gf justice, could make the 
preliminary investigations and, so far as 
applications were approved, conduct the 
actual proceedings. Through their corps 
of attorneys, numbering nearly two hun- 
dred, they are now performing these very 
functions. No legal aid organization will 
accept a case unless (a) the applicant is 
a poor person and (b) his case is meritor- 
ious. They have developed, and are per- 
fecting, a technique for this investigation. 

The Philadelphia Legal Aid Bureau, 
supported by the city, affords a concrete 
illustration. In 1921 it received 13,404 
applications. Of these 1,863 were rejected 
after the preliminary investigation, and 
754 cases were dropped because the mat- 
ters were without merit or not cognizable 
by law. It requires no stretch of the 
imagination to see how easily such an or- 
ganization could be utilized for all in 
forma pauperis proceedings within its 
jurisdiction. 

The operations of this Bureau also point 
another moral. As Pennsylvania has no in 
forma pauperis statute, and the so-called 
common law practice inherited from Eng- 
land is little used, the Bureau must now 
pay court charges. The Philadelphia 
Municipal Court fees (exclusive of jury 
fees), for example, are $6.00. We have, 
therefore, the spectacle of one public in- 
stitution, supported by taxpayers, paying 
its money to another public institution, 
also supported by t&xpayers. In such a 
situation, a statute waiving fees for the 
sake of indigent suitors is not a burden on 
the state. It is simple common sense. In- 
stances like this make one marvel at the 
fact that in America we have done so 
much to solve the inherently diflScult part 
of the problem and yet have bungled so 
badly the much easier part. 

The suggestion that the state or county 
treasury should financially assist poor 
persons to summon their witnesses and 



meet other caah expenses of litigation may 
not be feasible at this time. Although the 
legal aid experience indicates that only 
a small revolving fund would be required, 
jet the imderlying conception of direct 
state aid in civil cases involves a step 
which many state legislatures would re- 
fuse to take. It is possible that such 
action might be held an unconstitutional 
devotion of public funds to private uses. 
This difficulty can be surmounted only 
when public opinion reaches the conclusion 
that the state, in carrying out its supreme 
task of securing justice to its citizens, 
must do whatever is needful to guarantee 
equality before the law. 

Toward this conclusion the public con- 
science slowly moves. In criminal cases 
the evil caused by allowing poverty to dis- 
turb the equilibrium of the scales of justice 
is so dramatic, so readily understandable 
by the average man, that already we find 
laws providing indigent accused persons 
with counsel, paid out of the county treas- 
ury, and with funds for simmioning wit- 
nesses and conducting their defense. Yet 
only a himdred years ago poor men, 
though acquitted, were kept in English 
jails for years because they could not pay 
the jailer^s fees and the county would not 
bear the expense.*^ 

The Chief Justice of the United States, 
speaking at the rededication of the orig- 
inal Supreme Court building in Philadel- 
phia on May 2, 1922, said: "Much re- 
mains to be done in cheapening litigation 
in the Federal Courts by reducing costs or 
transferring them to the public treas- 
ury. "2« Much remains to be done in the 
state courts as well. Consideration and 
criticism of the in forma pauperis plan 
should begin in the bar associations. 
There has heretofore been a lack of mate- 
rial on which a helpful discussion could 
be based, but the matter is now ripe for 
hearing. 

John MacArthur Maguire, 
Boston, Massachusetts, 

« G. M. Trbveltan, Britisr Hibtobt in the 

NiKETBBNTH CBNTURT, 32. 

" 8 JouH. Am. Bab Assn. 836. 
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